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f Ey ERY member of the community, 
and more eſpecially that numerous claſs 
of men whoſe induftry and fortunes are 
engaged in ſcenes of foreign or domeſ- 


tic commerc e, are deeply interefted n 
a knowledge of thoſe laws which the 


exigencies of modern time ghave made 


it neceſſary to eſtabliſh for the n 
on of Bankrupts. 


„ E F * 


T R E ſeveral treatiſes, however, 


which have hitherto been publiſh- 


ed upon this important ſubject, ap- 


pear to have been calculated for the 


excluſive purpoſe of affording aſſiſt- 


ance and information to THE PRO-. | 


FESSORS OF THE LAW, rather than 


7 of cireulating and diffuling a general 


k nowledge of this complicated ſyſtem 5 


among MERCHANTS AND TRADERS. 


Ir is certainly true, that the irri- 


| tated creditor, and the inſolvent debt- 
or may find an equal and ready ac- 
ceſs to profeſſional aſſiſtance in eve- 
ry part of the kingdom; but 3 it ſhould 


be remembered, that advice Is fre- 


quently 
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quently aſked too late, and that ma- 7 
a ny advantages may be gained, or errors 
| avoided, by a general k nowledge of 
ö thoſe rules of conduct which the Le . 
giſlature has reſ ſpectively impoſed both 
on the creditor and on the debtor in matters 
of Bankruptey, and which, once neg- 


* lefied or Comm? Hed are not t calily retri ev- 


ed or repaired. 
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TEE Princi ipal deſign, therefore, of 
- the following ſheets i is, to afford a clear 
; and ſuccinRt Digeſt of the Laws relat- 
- ing to Bankrupts, diveſted, as much 38 
it is Poſſible, of technical expreſſions 
19 and profeffional idioms, and arranged : 
= in ſuch order, that the ſeveral parts 4 oy 


= TD „ : may 
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INTRODUCTION. 
"IR EDWARD COKE ſuggeſts, that the word * Baxxzver” 4. Inſt. 257, 


is compounded of banque, or men/a, the table upon which 
Bankers and Money-changers tranſacted their buſineſs ; and “ route 
the mark or track which it made on the ground: and that theſe 
terms, being metaphorically applied, ſignify a man, who, by waſting 
his ſubſtance, has deſtroyed his bangue or table, and left only the 
route or mark of its former exiſtence behind. But this derivation 
favours very much of that quaintneſs of conceit with which the 


wor ks of this great and learned lawyer are frequently tinctured; | 


and introduces, with greater probability, the opinion of SIX WII- 2. Bl.Com.477. 
LAM BracxsroNnt, who derives the word from “ bancus,” the . | 
counter of a tradeſman, and © ruptus,” broken; thereby denot- 

ing a perſon whoſe ſhop or place of trade is broken and gone. | 

It cannot however, as has been well obſerved by a modern wri- Cooke's Com- 


ter upon this ſubject, be of much importance to inveſtigate the ety- bendious Syſ- 


mology of this word; for the whole ſyſtem of the Bankrupt Law Po — 


being founded on the poſitive in junctions of the Legiſlature, every 705 
er except that ck tends to elucidate het conſtruction, _ 
muſt be uſeleſs and inapplicable © _ HEE | 
The ſubjects of England are complimented with havirg once The Fourth 
been freer from Bankruptcy than thoſe of any other nation. The laſt:tute, 259. 
firſt ſtatute upon this ſubject, which was paſſed ſo early as the | 
reign of Edward the third (2), was certainly confined to a parti- () 51. Edw. 
cular deſcription of foreigners, THz LougAR DS, who, after having 3. c. 54. | 
Jr by a temporary reſidence in England, 
made a practice of ſecretly and ſuddenly withdrawing chemſelves 
out of the realm, and thereby leaving their unſatisfied creditors 


— Ss LEDs: aA AS 1 
— 


gn bn AG $4 OOO SES or OT ITE: DIL: 45 2 2 
5 r 1 , 


Ce doth pi EE 
WI". * 8 2 FIGS We 


JNC R O DA CCT JOM. 
without remedy, to lament the ill effects of their confidence and ere- 
dulity; and it has therefore been faid, that we have fetched not 
ouly the name but the wickedneſs of bankrupts from foreign ſhores. 
Reeves's Fiſt. The firſt ftatude made concerning Enciisn Banxruers, was 
{ha Law, the 34. and 35. Hen. 8. c. 4. and is intitled, An Act againſt 
* 4+ P. 254% ſuch perſons as Do Mak E BANKRUPT,” Which in ſome mea- 
fure fortifies the idea of the foreign extraction of this offence, the 
| latter words being a literal tranſlation of the French idiom, qui 
I * FONT BANQUEROUTE.” By this ftatute all perſons without diſ- 
| tinction, as well traders as others, who, craftily obtaining into 
their hands great ſubſtan ce of other men's goods, do ſuddenly flee 
* to parts unknown, or keep their houſes,” are declared to be 
Bankrupts; and a mode is pointed out not only to relieve the cre- 
ditors, by a ſummary execution againſt the perſon and effects of the 
_ debtor, but a puniſhment is alſo inflicted on the offender ; for at this 
0 period the Bankrupt was conſidered as a CRI NAIL, whoſe de- 
bt! linquency could be expiated only by paying the laſt farthing. | 
||] Reeves Hiſt, But the ſpecies of ſummary juriſprudence of which this ſtatute | 
of Eng: Law, forms the firſt draught, has been fince modelled by a variety of fub- 
ll _ 4 255- ſequent ſtatutes into a very different ſhape; and at preſent the laws 
| | undo. 477% of Bankruptcy are conſidered as laws calculated for the benefit of 

| 


trade, and founded on the principles of humanity as well as juſ- | 
0 tice. To that end therefore they confer ſome privileges, not only on 
| | | | the creditors, but alſo on the Bankrupt or debtor himſelf: on 1A 
| eREDITORS; by compelling the Bankrupt to give up all his effects 
| to their uſe without any fraudulent concealment : on THE DEBTOR, 
| by exempting him from the rigour of the general law, whereby his 
; | perſon might be confined at the diſcretion of his creditors, though 
li in reality he has nothing to ſatisfy the debt; whereas the Law of 
Bankrupts, taking into conſideration the ſudden and unavoidable 
accidents to which men in trade are liable, has given them the li- 
berty of their perſons, and ſome pecuniary emoluments, upon con- 
dition that they ſurrender up chat whole eſtate to be divided 
among their creditors : but cautious of encouraging prodigality and 
extravagance, it therefore allows theſe benefits to none but actual 
traders; for as trade cannot be carried on without mutual credit, 
the contracting of debts, to facilitate commerce, 1s not only juſti- | 
fiable but neceflary ; and if, by accidental calamities, a merchant # 
or trader becomes incapable of diſcharging his own debts, it is his 
misfortune and not his fault. 'To the misfortunes therefore of 
debtors the law has given a compaſſionate remedy, but dented it to 
their faults; fince, at the ſame time that it provides for the ſecu- 
rity of commerce, by enacting that every coniiderable trader may 
be declared Bankrupt for the benefit of his creditors as well as 
himſelt, it has alſo, to diſcourage extravagance, declared that no 
one {hall be capable of being made a Bankrupt but only a trader, 
nor any one capable cf receiving the full benefit of the ſtatutes 
but only an induitrious trader. N 


Tux 


JN C R O DA CCT JON. 
Tux Civil Law conſtituted a guardian to a prodigal, in the 
fame manner as it did to a madman, on the petition of credi- 
tors or relations; but the Feudal Law, although it allowed com- 
miſſions of lunacy, took no cognizance of prodigality ; for while 
that ſyſtem prevailed, none could alien their land without the con- 
ſent of the ſuperior lord, and perſonal property was then very in- 
conſiderable throughout the kingdom: but when real property was 
unfettered, and the more liberal ſpirit of trade and commerce began 
to prevail, it was found neceflary, for the ſupport of credit, to 
introduce ſuch a law; and it is therefore enacted, by 13. Eliz. 
c. J. J. 2. that © the Lord Chancellor, or Lord Keeper, upon 
every complaint made to him in writing, ſhall, by commiſſion un- 
der the GREAT Sxzar, name, aſſign, and appoint ſuch perſons as 
to him ſhall ſeem good, who, or for the moſt part of them, ſhall 
take order for the Bankrupt's BOD, LANDs, and GOODS.“ | 
In conſequence of this ſtatute, which forms the ancient founda- 
tion upon which all the Bankrupt Laws are at preſent built, the 
Lord Chancellor has named ſixty-five Commiſſioners, who are diſ- 
tributed into thirteen lifts, each lift containing five in number; 
but this appointment gives them no power to act, and they re- 
main as it were in ABEYANCE until a ſpecial commiſſion is directed 
to ſome five of them by the Lord Chancellor or Lord Keeper, on 
the petition of one or more creditors, purſuant to the directions of 


7 


the following ſtatutes. 8 | 
| By 1. Jac. c. 15. f. 3. the like commiſſions, orders, benefits, 
« remedies, which are provided and limited by 13. Eliz. c. 19. 
_* againſt any bankrupts therein deſcribed, ſhall be purſued and 
taken againſt the bankrupts herein deſcribed.” 
By 21. Jac. i, c. 19. ©* which enlarges the deſcription of per- 
« ſons who are liable to become bankrupts, the commiſſions di- 
+ rected by the former ſtatutes are again ordained to iſſue. 
But by 5. Geo. 2. c. 3. H. 23. no commiſfion ſhall be award- 
ed and iſſued upon the petition of one or more ereditors, unleſs 
the fingle debt of the creditor, or of two or more perſons being 
« partners, petitioning for the ſame, do amount to the ſum of 
one hundred pounds or upwards; or unleſs the debt of two 
« creditors ſhall amount to one hundred and fifty pounds and up- 
« wards; or unleſs the debt of three or more creditors ſhall amount 
* to two hundred pounds or upwards; and the creditor petitioning 
© ſhall make an affidavit or (being a Quaker) a ſolemn affirmation 
in writing, before a Maſter in Chancery, of the truth of his 
e debt; [| likewiſe give bond to the Chancellor, & e. in the pe- 
| © nalty of two hundred pounds, conditioned for proving his debt, 
e as well before the commiſſioners as upon a trial at law, in caſe 
the due iſſuing forth of the commiſſion ſhall be conteſted; xp 
Aso for proving the party a bankrupt at the time of taking out 
of che commiſſion, and further to proceed on ſuch commifſion. 
© Andif ſuch debt or debts ſhall not be really doe aid owing, 
or if after ſuch commiſſion taken out, it cannot be proved that 
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4 low 6f Aſhfield, in the county of Suffolk, Lord High Chancellor 
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the party was a bankrupt at the time of iſſuing the commiſſion, 
but on the contrary it ſhall appear to be taken out fraudulently 


* or maliciouſly, the Lord Chancellor, &c. ſhall and may, upon 
* petition of the party grieved, examine the ſame, and order ſa- 
„ tisfaction for the damages ſuſtained; and for the better recovery 
„thereof may, in caſe there be oceaſion, aſſign ſuch bond to the 
party petitioning, who may ſue thereon in his own name.” | 
It appears from the directions of theſe ſtatutes, that the firſt 
N N for the purpoſe of obtaining a commiſfion of Bank- 
s for the creditor to make an affidavit of his debt before a 
Maſter in Chancery, and to execute the bond to the Chancellor, as 
the laſt recited ſtatute directs; and this ceremony is called srRI- 


RING A DOCKET. The affidavit may be in the following form: 


„ Joan Jonxs, of, &c. maketh oath, That Thomas SmTH, 
of, &c. is juftly and truly indebted to him this deponent in the 


„ ſum of one hundred pounds and upwards, for goods fold and 


delivered by this deponent to and far the uſe of the ſaid Tho- 
„% Mas SmiTH; and this deponent further faith, that the ſaid 


* 'Txomas SmiTH is become a bankrupt, within the true intent 


and meaning of ſome or one of the ſtatutes made and now in force 


concerning bankrupts, as this deponent hath been informed and 
believes.“ . Wh, - | TO | SOS 

If the debt is due to a partnerſhip, inſert after © indebted to 
* him this deponent,” AND ro Micyazr, Rozson His PARTNER; 
and after © delivered by this deponent,” add, © and His SAID 
© PARTNER. + | 8 f 

If the petition is to be at the inſtance of ſeveral creditors, whoſe 
debts together amount to the two hundred pounds and upwards re- 
quired by the ſtatute, their ſeveral names and places of abode muſt 
be firſt recited in the affiavit: as, A. B. of, & c. C. D. of, &c. 
E. E. of, & c. ſeverally make oath and fay : and firſt, this deponent 
A. B. for himſelf faith, That Tomas Smithy, &c. and fo on 
as to all the deponents, according to the amount and nature of 
his debt; egg that they ALT believe that the ſaid THOMAS 
SmITH is become a bankrupt, as in the foregoing precedent. | 
If the petitioning creditor refides altogether in the country, he 
muſt make an affidavit before a Maſter e dar there, to be 
filed in the Secretary of Ban krupts Office in London; and if the 
ommiſſion is to be taken out in the country, it muſt be added to 
&; affidavit, and that the commiſſion, when obtained, is in- 


& tended to be executed at NorrixchAM aforeſaid, or within 
ten miles of the ſame, and not within forty miles of London.” 

This affidavit being ſworn, it muſt be carried to the Secretary of 
Bankrupts Office, and the Petitioning Creditor mult give bond in 
the following form: „ : | HE 5 
KN] ALL MEN by theſe preſents, That I JohN Jowss, of, & c. 
am held and firmly bound to Edward Lord Thurlow, Baron Thur- 


«of | 


JNC ROD CC JO. | * 
« of Great Britain, in two hundred pounds of good and lawful mo- 
„ ney of Great Britain, to be paid to the ſaid Lord Chancellor, 
« or his certain attorney, executors, adminiſtrators or aſſigns; 
« which payment well and truly to be made I bind myſelf, my 
« heirs, executors, and adminiſtrators, firmly by theſe preſents, 
« ſealed, with my ſeal, dated the day of ———— in the 
« year, &c, &c.— TRE Coxpition of this obligation is ſuch, 
e That if the above bounden JohN Joxzs ſhall prove, as well be- 
« fore the major part of the commiſſioners to be appointed in a 
_ x *© commiſſion of bankrupt againſt Wirziam SmiTH, of, &c. as 
F 2 * upon a trial at law, in caſe the due iſſuing forth of the ſaid 
4 commiſfion ſhall be contefted and tried, that the faid WILLIAM 
| « Suff H ſtands ne indebted to the above bounden JohN Joxxs 


e in the ſum of one hundred pounds, and is become bankrupt 
* 'XF *© within the meaning of ſome or one of the ſtatutes concerning 
- * bankrupts; and if the above bounden JohN Joxts ſhall cauſe 
d the commiffion to be executed according to the directions of an 
; | * a& of parliament paſſed in the fifth year of the reign of his late 
_ « Majeſty King George the Second, intitled, An Act to preyent 
i « the committing of Frauds by Bankrups, then the above written 
1 © obligation to be void, or elſe to be and remain in full force and 
4 IN « che.” 5 oy : 
* The execution of this bond muſt be atteſted by two witneſſes. 
* The Secretary of Bankrupts, upon receiving the creditor's affidavit 
D duly ſworn, and his bond properly executed, fills up a blank peti- 
| MF tion in the name of the depenent and obligor, and then theſe docu- 
ſe ments are preferred to the Lord Chancellor. ! | 
2 8 | | | 4 
t | A Petition for a Commiſſion of Bankrupt. 3 
c. | a 8 Re | | 4 3 
nt *© To the Right Honourable Edward Lord Thurlow, Baron 
n i © Thurlow of Aſhfield, in the county of Suffolk, Lord High 
of Chancellor of Great Britain—TIn all humble manner complain- 
as ing, ſheweth unto your Lordſhip, your orator Jonx Joxxs, of, 
ec. as well for himſelf as for all other the creditors of WII- 
he % TAM SMITH, of, & c. That whereas the ſaid William Smith, 
be f *© uſing and exerciſing the trade and buſineſs of a merchant, dealer, 
he and chapman, by way of bargaining, exchange, bartering, and 
to WM *© chevilance, ſeeking his trade and living by buying and ſelling, 
in- upon juſt and good cauſes, for wares and merchandizes to him 
un | * fold and delivered, and alſo for ready money to him lent, being . 
£9 1 * 1ndebted unto your orator in the ſum of one hundred pounds 
of and upwards, of late, (that is to ſay) about the month of 
in + laſt paſt did become a bankrupt within the ſeveral ſtatutes made 
r againſt bankrupts, to the intent to defraud and hirder ycur ſaid 
rc. © orator and others his creditors of their juſt debts and duties to 
ur- them due and owing, (that is ta fay) within the ſtatute made 
lor in the parliament begun and holden at Weſtminſter the ſecord . 
of | . | 


60 day 
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« day of April, in the thirteenth year of the reign of Elizabeth' 
late Queen of England, concerning. bankrupts; and within the 
« ſtatute made in the parliament begun and holden at Weſtmin- 
* fter aforeſaid the nineteenth day of March, in the firſt year 
of the reign of the late King James the Firſt of England, France, 
* and Ireland, and of Scotland the ſeven-and-thirtieth, . intituled, 
« An Act for the better Relief of Creditors againft ſuch as ſhall 
become bankrupts; and alſo within the ſtatute made in the 
<« parliament begun and holden at Weſtminſter aforeſaid the nine- 
| « teenth day of February, in the one-and-twentieth year of the 
0 « reign of the ſaid late King James the Firſt of England, France, 
„ and Ireland, and of Scotland the ſeven-and-fiftieth, intituled, 
1 | An Act for the further deſcription of a Bankrupt, and Relief of 
10 „ Creditors againſt ſuch as ſhall become Bankrupts, and for in- 
Ip | * flicting corporal Puniſhments upon the Bankrupts in ſome ſpecial 

ih | caſes, and alſo within the ſtatute made in the fifth year of the 
| = * reign of his late Majeſty King George the Second, intitled, 
| | % An Act to prevent the committing of Frauds by Bankrupts, or 

| 


8 


% within ſome or one of them, -In tender conſideration whereof 
e may it pleaſe your Lordſhip to grant unto your orator his Ma- 
| « jefty's moſt gracious commiſſion, to be directed to ſuch and lo 

if «© many wile, honeſt, and diſcreet perſons as to your Lordſhip ſhall 7 
| If «* ſeem” meet, 3 them thereby not only concerning the 
Il | „ ſaid bankrupt, his body, lands, tenements, freehold, and cuſ- 
n © tomary goods, debts, and other things whatſoever, but alſo 
10 | concerning all other perſons who, by concealment, claim, or 
(ff | | „ otherwiſe, do or ſhall offend touching the premiſes, or any # 
| * part thereof, contrary to the true intent and meaning of the A 

Rid ſtatutes, to do and execute all and every thing aud things 
„ whatſoever, as well for and towards ſatisfaction and payment of 
the {aid creditors, as towards and for all other intents and pur- 
* poſes, according to the ordinance and proviſion of the ſaid ſta- 
tutes, and of any other ſtatutes in force concerning bankrupts. 
And your orator ſhalk ever pray,“ and fo forth. | þ 


At the foot of this petition the Lord Chancellor writes, Let 


TR * a commiſſion ifſue as prayed, and be directed to A. B. C. D. 
1-0 and ZE.“ (naming the five commiſſioners.) | 5 . 
1 | | „ 
Caf. Tem. Talb. The perſon petitioning for a commiffion muſt be a creditor inter- . 
243. eſted in the iſſuing of it, and who may be relieved under it, for it can-⸗ . 


8 * 270. not be awarded ex officio; but when the application of a creditor 1 . 
— Ox tor rote ſupported by a proper affidavit, the granting of it is not a matter 0 
1. Ver. 163. diſcretion, but of right. | | 8 5 $ | 


1. Com. Dig. | . | | I « 
508. | A Commiſſion of Bankrupt. ' IF 


« Großer the Third, by the grace of God, of Great Britain, . 1 
« France, and Ireland, King, defender of the fanh, &c. to 3 8 
8 ME £ | e trulty | 


* * 
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x c truſty and well-beloved William Bumpftead, Henry Hunter, 5 
Henry Ruſſel, Henry Cowper, Eiquires, and Richard Hargrave, | fe 
© IF < Gentleman, greeting. Whereas we are informed that Joan 
* WiIsox, of, &c. uſing and exerciſing the trade of a merchant, 


« by way of bargaining, exchange, bartering, and cheviſance, 
« ſeeking his trade and living by buying and telling, about 
« ſince, did become bankrupt within the ſeveral flatutes made 
„ againſt bankrupts, to the intent to defraud and hinder Thomas 
« Abel, of, & c. and others his creditors of their juſt debts and du- 
« ties to them due and owing: We, minding the due execution 
« as well of the flatute touching orders for bankrupts made in 
| * the parliament begun and 2 at Weſtminſter the ſecond 
day of April, in the thirteenth year of the reign of Elizabeth, 
late Queen of England, made and provided; as of the ſtatute 
made in the parliament begun and holden at Weſtminſter afore- 
«* ſaid the nineteenth day of March, in the firſt year of the reign 
= © of the late King James the Firit of England, France, and Ire- 
land, and of Scotland the ſeven-and-thitieth, inticuled, An 
Act for better Relief of* Creditors againſt ſuch as ſhall become 
X © Bankrupts; and alſo the ſtatute made in the Parliament be- 
gun and holden at. Weſtminſter aforeſaid the nineteenth day of 
| ebe in the one- and-twentieth year of the reign of the ſaid 
late King James the Firſt of England, France, and Ireland, 
and of Scotland the ſeven-and-fiftieth, intituled, An Ad for 
XX © the further Deſcription of a Bankrupt, and Relief of Creditors 
 * againſt ſuch as ſhall become Bankrupts, and for inflicting cor- 
© poral Puniſhments upon the Bankrupts in ſome ſpecial caſes ; 
and allo of the ſtatute made in the fifth year of the reign of King 
| © George the Second, intituled, An Act to prevent the com- 
EE © mitting of Frauds by Bankrupts; veon TzusT of the wiſdom, 
XX © fidelity, diligence, and provident circumſpection, which we have 
* conceived in you, do by theſe preſents name, aſſign, appoint, 
* conſtitute and ordain you our ſpecial commiſſioners; BER EBA 
giving full power and authority unto you, four or three of you, 
© to proceed according to the ſaid ftatutes, and all other flatutes 
in force concerning bankrupts, not only concerning the ſaid 
* bankrupt, his body, lands, tenements, freehold, and cuſtomary 
* goods, debts, and all other things whatſoever, but alſo concern- 
* ing all other perſons who, by concealment, claim, or other- 
wife, do or ſhall offend touching the premiſes, or any part 
„thereof, contrary to the true intent and meaning of the ſaid 
* ſtatutes; anD To Do AND EXECUTE all and every thing and = "ok 
things whatſoever, as well for and towards ſatisfaction and pay- © 
© ment of the ſaid creditors, as towards and for all other intents and 
purpoſes, according to the ordinance and proviſion of the ſame 
ſtatutes; WII IIR and commanding you, a or three of you, 
to proceed to the execution and accompliſhment of this our 
commiſhon, according to the true intent and meaning of the 
© ſame ſtauutes, with all diligence and effect, Wirxxss Ourſelf 


* * o 
2/3 
an 5 
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at Weſtminſter, the —— day of in che year of our 
% ren. . „ 5 

Ba J. Yours.” 


Having thus obtained the commiſſion, the next proceeding is to 
apply to a meſſenger to ſummon three of the five commiſſioners, to 
whom 1t 1s directed, to attend at fuch a time and place, in order to 
I open the commiſſion. This muſt be done within four days, exclu- 
Nil | five of the day on which the docket was ſtruck, for otherwiſe it will 
| | not prevent the iſſuing of another commiſſion, on the petition of 
| | another creditor ; the practice of entering caveats having now fallen 
| into diſuſe. | | | 85 


At this meeting, which is called a private one, the commiſſion- 
ers who attend, firft of all qualify themſelves by adminiſtering to 
| | each other the following oath, purſuant to the 5. Geo. 2. c. 30. 
WI + §. 44. „„ . 


| | | 
_—_ « T A. B. do fear, That I will faithfully, impartially, and 
If | _ * honeſtly, according to the beſt of my ſkill and knowledge, exe- 
Wil! cute the ſeveral powers and truſts repoſed in me as a commiſ- 
Wil % fioner in a commiſſion of bankrupt againſt ——————— | 
0 F „ aud that without favour or affection, prejudice or malice. So 
i « help me Gop., | | . 8 99 


10 A memorial of this oath, as well as memorandums and depoſi- 

| | tions of every thing done before the commiſſioners, is to be recorded 
100 5 among the proceedings of the commiſſion. „„ = 

| | Before the tary declare the party bankrupt, the peti- 
tioning creditor muſt attend and prove his debt; but if he reſides 
lll. in the country, or is unavoidably abſent, the commiſſioners will 
1000 i receive an office copy of his affidavit made to ground the commiſ- 
[hill i fion; but of the Traving and the acT or BANRRUP TY proof 

muſt be made by witneſſes in perſon, and their attendance cannot 

__. be difpenſed with. Pack | 8 3 

FP Ĩ)!be proof of the petitioning creditor's debt is made upon his 
Wh - +- - oath, That WIIIIAN Smira, the perſon againſt whom this 
„ 75 « commiſſion of bankrupt is awarded and ilfued forch. was, before 
[11 : td the date and ſuing forth of the ſaid commiffion, aud ſtill is juſtly 
1 and truly indebted unto him this deponent in the ſum of two 
| [ES „hundred pounds for goods fold and Irrel by this deponent 
118 'S to the faid WILLIAM 'Smitn,” or © for money lent and ad- 
N e vanced, & c. as the fact may be. ' „5 


n Proof of the trading is made by the witneſs, who being ſworn 
J — © AND EXAMINED, on the day and year and at the place above- 
\ [= ' * menti6ned, before the major part of the commiſſioners named 
_* and;authorized in and by a commiſſion of bankrupt awarded and pa 


1 „ iſſued, and now in proſecution againſt WILIA Smrra, of Nef 
_ Kc. upon his oath faith, That he hath known the ſaid With 


* during 


- 


- JOYTRDODDUCTION. 
4. durins which time the faid WIIIIAM Smirﬀy did uſe and exer- 
« ij _ trade and buſineſs of a BANK ER, and as ſuch was en- 
« truſted with the money; goods, and effects belonging to other 
« perſons; and merchandized therewith, and fought and endea- 
'% voured to get his living thereby, as others of the fame trade and 


. « buſineſs uſually do, & c. — or 4 PAWNBROKER; and as ſuch re- 

0 ceived goods and effects by way of pawn or pledge, and lent mo- 

hs nies thereon, and did ſeek and endeavour, &c.—or A MERCHANT, 

U and by trade from this kingdom of England to Ireland and divers 

of other places beyond the ſeas, did ſeek, &c.—and fo on, ſuiting 

N the deſcription to the kind of trade which the bankrupt hath car- 

: ried on; but if the trade cannot be otherwiſe conveniently deſcribed, 

Nm he may be termed a DEALER AND CHAPMAN, which includes all 

to kinds of trading. | 5 TS. 55 

2 The next eſſential point is to prove the act of bankruptcy, the 
depoſition for which purpoſe is uſually in the following form: 

ons « At, &c. | 

de- 


N. G. A. B. one of the ſervants of WIIIIAM SmiTH, of, &c; 
the perſon againſt whom the commiſſion of bankrupt 
now in proſecution is awarded and iſſued, being fworn 

& and examined on the day and year and at the place 

_ «& above-mentioned, before the major part of the commiſ- 

* ſioners in and by the ſaid ww Bot e named and au- 

e thoriſed upon his oath faith, That on Monday morn- 
ing laſt the ſaid Wittiam Smut gave orders to this exa- 

«+ minant to deny his being at home, in caſe any of his 


C. M. © creditors ſhould come to his houſe to enquire for him; 
ides | and that after this examinant had received ſuch direc: 
will tions from his ſaid maſter, one Mr. Abel, about twelve of 
m : the clock of the ſame morning, came to his maſters houſe, 
1001 | 


2 and enquired of this examinant for the ſaid WILLIAN 
nnot if „ SMITH, and told this examinant that he came for mo- 
8 s ney due from the ſaid WILLIAM SMurr to him the ſaid 


his „Thomas Abel. But this examinant denied his being 
this e at home, and refuſed to let the ſaid Mr. Abel ſee the 
fore „ ſaid WILLAaM Surg, (who was then above ſtairs, in his 
uſtl7 | „ chamber; as this examinant believes) purſiant to the 
two order and direction by him this examinant received 


nent EF from the ſaid WII IAM Sutz; this examinant at the 


ad- , L. fame time knowing that the ſaid Mr, Abel was a credi- 
=_ 4 tor of the faid WILLIAM Smrrn's 5 varying accord- 
ow ing to che act of bankruptcy which the witneſs is to prove: 

ove Os | COLE | 3 EY 
amed If from the evidence produced the commiſſioners are ſatisfied the 
d and party is a bankrupt; they make a declaration in writing to that 
„ 0: effect; notice of which myſt be given in the London Gazeite: 
paſty | = 


1 of property. 


NN a * * N * 
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A ſuctintt Digeſt of the 
they alſo immediately execute a warrant for ſeizing his effects *, and 
fign a ſummons to him to ſurrender. By virtue of the warrant the 
meſſenger under the commiſſion ſeizes the effects, and continues in 
poſſeſhon until the commiſſioners execute an aflignment of them to 
e aſſignees choſen by the creditors; and certain meetings are ap- 


pointed for the ſurrender of the bankrupt; and proof of debts, and, 
in ſhort; to enter upon the public buſineſs of the commiſſion. | 


Me ſhall therefore endeavour to bring into view the whole Law 
concerning Bankrupts under the following Heads : 5 
I. Of the Commiſſion. 3 5 
II. What Deſcription of Perſons may be Bankrupts. 
HI. What is an Ad of Bankruptcy: 4D 
IV. Of the Proof of Debts. 
V. Of the Aﬀigneess EO: wy 8 
VI. Of the Surrender and Examination of the Bankrupt: 
VII. Of the Certificate. „ g 
VIII. Of the Dividend and BaxxRUT's Allowance. 
N. Of ſuperſeding the Commiſſion. | 
X. Of a ſecond Bankruptcy, | 


XI. Of the ſeveral Meetings. 


But a commiſſion may iſſue to find to ſummon the bankrupt to ſurrender, 
the party a bankrupt, andio make a until a trial at law be had, and, further 
proviſional affignment, with reltric- directions ex parte. Parſons. 1. Atk. 74. 
tions not to iſſue warrant of ſeizure not = | 1 | : 


CHAPTER THE FIRST: 
Of the Commiſſion. 


N Commiſſion of Bankrupt is confidered as a ſtatute execution, 
and its operation is not confined, like the writs of execution 

at the Common Law, to either the body, land, or goods, or to 
any two of them, but extends at once to them all. Neither is it 
confined to freehold land, or to one half of it, but extends to the 
whole of the debtor's land (except his wife's dower), both freehold - 
and copyhold. Even the land which the bankrupt holds in right 
of his wife may be ſold under a commiſſion during the coverture. 
It extends not only to property. in the houſe, ſhop, or farm, but 
to annuities, money in the funds, debts, and to every other ſpecies 
No 


* 


A * 


PD * ä 
Laps relating to Bankrupts. IT 
No commiſſion of Bankru tcy can iſſue after a man's death; 1. Vern. 153. 
and although it be granted in his life-time, yet if nothing be? Ch. Cal. 144. 
done upon it before he dies, all is avoided ; but when it has iſſued, 
and the commiſſioners have proceeded to declare the party a bank- 
rat, his ok will not prevent the further execution of the com- 
miſhon. | | | 
On a joint commiſſion againſt two bankrupts, they muſt be each 1 
found bankrupt; and hou one of them die, the commiſſion may © nant 
ſtill go on; but if one of the joint traders be dead at the time of | 
taking out the commiſſion, it abates, and is abſolutely void. | 
A leparate commiſſion may iſſue againſt one of the three or more 1. Ack. 133 
partners for a joint debt, though an action cannot be maintained "Oy 
againſt one partner without joining the others, 
A commiffion granted before an act of bankruptcy com- : 
FLEATED is void (2), and it ought to be granted within five years fa) Salk, 114, 
after the act of bankruptcy; for by 21. Jac. 1. c. 19, no purchaſer 1. Lev. 13. 
| ſhall be impeached, &c. unleſs it be ſued within that period; but“ Ver. 153. 
if there be ſeveral acts of bankruptcy committed, it may be granted 
within five years of the laſt at. | 8 _— 
When a joint commiſſion is granted, all the partners muſt be 7 a 
ſeverally declared bankrupt; * . was formerly the practice to * 57's 
take out ſeparate commiſſions againſt each, as well as a joint com- 
| miſſion againſt all; but now the practice is for ſeparate creditors 
to prove under the joint commiſſion, though they can only receive 
a dividend upon the produce of the ſeparate eftate ; but this muſt 
be upon petition to the Chancellor, for the commiſſioners cannot 
allow it to be done without the ſanction of the Court. ; 
If a commiſſion of bankrupt be maliciouſly ſued out againſt any 
perſon, he may have an action on the caſe againft the party who 
* it out, notwithſtanding the 5. Geo. 2. e. 30. g 2. has pro- 
vided that a bond ſhall be given in the penal ſum of two hundred a 
pounds for this purpoſe (+) ; for there is no clauſe in that act which (0) Vide ante, 
takes away the Common Law remedy, nor that fays the party ſhall 3. + SER 
not recover more than two hundred pounds damages (c). | 7 y Br re d ag. 
It has already been ſhewn (4), that no perſon ſhall have a com- Chapman, 3. 
miſſion of bankrupt awarded againſt him unleſs at the petition of Burr 1419. 
ſome ov creditor to whom he owes one hundred pounds; or of (4) Ante, 3. 
Two to whom he is indebted one hundred and fifty pounds; or of 
MORE, ta whom all together he is indebted in two hundred pounds ; 
for the law does not look upon perſons whole debts amount to 
leſs, to be traders conſiderable enough either to enjoy the benefit 
of the Ratutes themſelves, or to entitle the creditors to demand 
d&ftribution of their effects (c). SY | 2 
The petitioning creditor muſt have a LECAL DEMAND to the (e) 2. Bl. Com, 
amount thus Pecided againſt the bankrupt, to be enabled to ſue 1. 1 145 
out a commiſſion; for an xquiTABLE DEMAND only, though ever 2. Vest y, 407. 
ſo ſtrong a caſe, will not ſupport a commiſſion. 3 „ Se e 
Therefore a creditor, on a ſecurity not due before the party be- 1+ P. W. 283. 
comes a bankrupt, was held not r in reſpect 1 5 a + 


1. Alk. 68. 
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12 A ſuccinit Digeſt of the 

debt to join in a petition for a commiſſion of bankruptey, until ſuch 

time as i debt became actually due and payable ; but it is now 

enacted by 5. Geo. 2. c. 30. H. 22. that it may be lawful for 
tf) See 1 P.W. every perſon who ſhall give credit on bills, bonds (), promiſ- 
wh a4 ſory notes, or other perſonal ſecurities for their monies, payable _ 
3. Wil. 17, at a future day, to petition for, or join in petitioning tor, any fuch 
2 Stra. 1211. commiſſion. : 
1. Atk. 73 126. The indorſee of a note given, before the act of bankruptey, and 


2. Wil. 135. indorſed after it, may be a petitioning ereditor. 


. Strange, 746. A creditor by promiſfory note may ſue out a commiſſion, though 


2. Black. Rep. the note be above ſix years ſtanding ; for the ſtatute of limitations, 
e which an action on it migkt be barred at law, does not extin- 
0 * iſh the debt, but only removes the remedy. 

Strange, 1042. A creditor by ſimple contract before the act of bankruptey com- 
E. R. H. 262. mitted may fue out a commiſſion, though he has taken à bond for 
il} | his debt after a ſecret act committed. | 
2. Vezey, 326. A debt on an account not liquidated is a foundation for a com- 


| . * miſſion. 
1. Term. Rep. A creditor who takes a bill from his debtor upon a perſon 
475 * * "who has not any effects "belonging to the drawer in his hands, may 


ſue out a commiſſion on this bill, although on its being diſho- 
3 by the drawer he negleRted to, give notice thereof to his 
de tor. — 

17 p W. 82. A perſon who becomes a creditor by purchaſing the notes of ano- 
; 79% ther at ten ſhillings in the pound, may take ouf a commiſſion, and | 
prove his debt for the full ſum. ' 

Palmer, 325 A perſon who becomes ſecurity for another may be conſidered as 

3 -- a creditor entitled to take out a commiſſion. 
7. Ack. 100. The executor of a bankrupt cannot take out a coommition on a 
; = debt due to kis teſtator, unleſs the commiſſion againſt his teſtator 
has been ſuperſeded. 
ck. 134. A ſeparate commiſſion Ap. one partner may be taken out on 
4 


1. A 
a debt due from the partnerſhip 


9 I! 1. Alk. 241. An arbitration "bord is a debt at law, and binds the parties till 


- £-+ fe afide, and i is a fuff cient debt to ſupport a commiſſion of bank- 
. fu 8 
Dougl. 295. a debt contracted BEFORE Aa man enters into trade, may be the 
ö * ground of a petition for a commiſſion of bankruptcy. 
x. Ld.Ray. 287. But a man who has become a creditor to another after the quit- 
12. Mod. 159. ting of his trade, cannot ſue a commiſſion for ſuch debts contracted 
after, although if the old creditor take out a commiſſion, he ſhall 
BY be allowed to come in for a ſhare in the diſtribution of his effects. 
Stranges 653. A creditor who has taken his debtor's body in execution cannot 
Wl __* afterwards ſue out a commiſſion againſt him on the debt for which 
HR he has taken him in execution. 
*. 744 1042. A perſon whoſe debt was eontracted ſubſe quent to the act of bank. 
| 5 ruptcy cannot ſue out a commiſſion. 
Sera. 897. The affignee of a bond cannot be a petitioning creditor, for he 
3. Vezey, 40). is not a LSA, but only mn. creditor, and no equitable 


; cre ltor i 1s tuff cient. 
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Laws relating to Bankrupts. 13 


CHAPTER THE SECOND. 
Mas Deſcription of Þ erſens may be Bankrupts. 


r E eſſential ingredient in the character of a perſon liable to 
5 become a Bankrupt, is that of his being © a trader” within 
the meaning of the ſeveral ftatutes upon this ſubject, for againſt 
none but actual traders can the commiſſion iſſue. "I | 
The 13. Eliz. c. J. and the 21. Jac. 1. c. 10. deſcribe a tra- 
der to be any perſon, whether he be a ſubject, or a denizen, or an 
alien, © ufing or exerciſing the trade of mer chandize by way of bar⸗ 
* gaining, exchange, rechange, bartering, cheviſance, or other - 
« wile, in groſs or in retail, or ſeeking his or her living by buy- 
ing or ſelling:“ as for inſtance, by following the profeſſion 
of a merchant, or by exerciſing the trade of a grocer, a mercer, 
a butcher, a baker, a brewer, a clothier, a goldſmith; or, in one 
general word, by being a charMAx, which 1 a perſon who, 
not followivg a trade of any particular denomination, buys and ſells | 
| 3. Z | RR (lcd) 2 Bl. Com. 
It hath been held in the interpretation of theſe ſtatutes that buying 47% 
only or ſelling only will not qualify a man to be a bankrupt, but 
that there muſt be a courſe both of buying and ſelling conjoined 
to conſtitute the character of a trader. No handicraft occupation, | 
therefore, will make a man a regular Bankrupt, as that of a huſ- 
bandman, gardener, or the like; for they are merely paid for their 
work and labour, and do not, in the angunge of the ſtatutes, © ſeek _ 1 
* their living by buying and ſelling” (5). Alſo an inkeeper, as (5) Skin 291. 


ſuch, cannot be a bankrupt; for his gain and livelihood does not Cro. Car. 549. 


ariſe from buying and ſelling in the way of merchandize, but it 

ariſes from the wy of his rooms, attendance, &c. and although he 

may buy corn and victuals to fell again at a profit, yet that no 

more makes him a trader, than a ſchoolmaſter is that keeps a board- 

ing-houſe, and makes conſiderable 2 by buying and ſelling 

what he ſpends in his houſe; and ſuch a perſon is clearly not 

within the ſtatutes (c). But when perſons buy goods, and make (e) Shin. 292. 

them up into faleable commodities, as ſhoemakers, ſmiths, iron 3. Mod. 330. 

manufacturers who buy rod and bar iron and work it up into3-Bac.Abr 249. 

wares, tanners, and the like; for here, though part of the gain is and wy 1 

by bodily labour, and not by buying and ſelling, yet they are within Lee N 

the ſtatutes, becauſe the labour is only in melioration of the com- 8 

modity, and rendering it more fit for ſale (4). 3 (d) Cro. Car. 31. 
Upon the principles above mentioned it has been decided (e), Skin. 292. 

that, * a butcher” is a perſon who ſeeks his living by buying and 2. F- W. 308. 


ſelling, and therefore is within that deſcription which mekes a man „ 


| liable to a commiſſion of bankruptcy ; for he is not to be conſidered Smich, 4. Burr. 


as a mere artifi cer, whoſe living is ſubſtantially gotten by mecha- 2148. 


nical labour, but by a mixture of buying and felling, 
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14 A ſuccinit Digeſt of the 

So alſo it has been ruled, that © a ſhip-carpenter?” may be a bank- 
(ed Ray. rupt (e); for a ſhip-carpenter does not build, like “ a common 
„ % carpenter,” upon the credit of other men, but buys timber, 
and having worked it into materials for ſhips, ſells them 
again (7); and it is ſaid that the true diſtinction is between © a 


{f) . Mod. . . 5 — 1 
EDI © mere working carpenter,” and one who buys timber and materials 


155. 


| tg) Cocke, 47 for earrying on his trade (g). 


So alſo it has been determined that © a dyer“ is a trader; for 
be gets his living by buying the drugs, and by ſelling them in the 

(h) Cro. Jac, Price which he receives for dyeing (4). ; 55 
„ So alſo © a ſhoemaker; for he lives by his credit in buying 
(i) co. Car. g. leather aud ſelling it again in ſhoes 05 and the purchaſer does not 
Cro. Eliz. 268. contract for the Libour. but for the thing itſelf. C 
Skin. 292. So allo © a clothier, who buys wool and converts it into 
e cloth ( bY: -. oy 5 | | : 
1 So alſo © a tanner” and “ a baker; for the difference between 
| theſe trades and that of an inkeeper is plain, becauſe they uſe 
the manufacture, and thereby encreaſe the value of the article, 
| as leather is made more uſeful and valuable by making it into 
(13. Mod. 330. ſhoes (2). 7 8 „ . | 
| S8o alto & a brickmaker? may be a bankrupt, becauſe the earth is 
m) z. Will. 152 manufactured and turned into quite another thing (+). Thus a far- 
Cooke, 49. mer renting only one hundred pounds a year, who uſed a public 
fale kiln not built by himſelf, at which he made bricks with earth 
taken off the waſte without any licence ſo to do, though he after- 
wards paid a conſideration for it, and ſold them in 5 quan- 
| tities, ſometimes only to certain perſons, and fometimes generally 
(n) Ex parte to all who came for them, was held to be a trader within the 
e bankrupt laws (x); but if he had made the bricks from clay dug 
in Ch. 18. out of his own foil, it would not have made him a bankrupt 2 for 
(% Cooke, 49. then the trànſaction would have been carried on as a mode of enjoy- 
58, 63. ing a real eſtate, and not as a trade (7). | | 
CP) See the arguments in the caſe of Parker v. Welle, where this point was much agitated, but 
i 1. Term Rep, 34, I. Brown's Caſes in Chancery, 494. Cooke's Bank, Laws, 


A maſter-taylor, who buys cloth and all other materials, may. 
become a bankrupt on account of his extenſive credit; but a com- 
mon working: taylor cannot, becauſe the principal part of his trade 
(9)1.Salk-109, is not buying (). | N 

| A farmer who occupying a farm of three hundred pouch a year 

lanted it annually with potatoes, which he ſold for gain, and 
Rkewiſe bought of other perſons feveral great er of potatoes, 
which he publickly ſold in divers markets, and hired warehouſes to 

put them into, has been held a trader within the ſtatutes; not in- 

. deed as a farmer, for a farmer as ſuch cannot be a bankrupt, but 
(r)1i.Stra.514, 35 “ a potatoe merchant” (7); and it was faid, that if a farmer 

N ſhould deal in wool or hops, or a Herefordſhire man ſhould buy 

apples to mix with his own, and then fell the cider; or if an inn- 
keeper ſhould fell large quantities of corn, and not confume 2 
| | 5 10 


„ 


9 


„ 


Oe Ns 


for a long time, though no commiſſion-money be allowed on either 
| fide, and though a loſs accrues where there was no 1 of 


Laws relating to Bankrupts. 15 
for his own uſe, they would be traders within the ſtatutes (s). And () 1. Stra 514. 
indeed it has been lately very ſolemnly determined, that an inn- 
keeper who ſells liquor out of the houſe to all cuſtomers that apply 
for it, is ſubject to the bankrupt laws, however inconfiderable the 
extent of ſuch dealing, and the profits ariſing from it may be („). (7) 5 e e Ye; 
So alſo where a perſon who had for a few years rented a conſider- : Teng . 
able farm, and kept two and occaſionally three teams of horſes for _ 
the farming buſineſs, but both before and after his taking the farm | 
had attended fairs, and occaſionally bought and fold horſes not cal- 
culated for the farming buſineſs, the jury found that he was a tra- 
der, and the court refuſed a new trial. (2 )). («)Before L. C. 

A perſon who has dealt merely in ſmuggling and running of h. Eyre, O ford 
contraband goods is a trader within the bankrupt laws, though Aff. 1786. 
his dealing is a public offence, and contrary to act of parlia- To EPs 
ment (). Fr re ro nn 24 42 

Drawing and redrawing bills of exchange for large ſums, and, , a 


profit, may make a man a trader,” if it be proved to fuch an | 

amount, and of ſuch continuance, as to ſatisfy the mercantile A 

idea of © trafficking in ex change. ES 3 = 
By 21. Jac. 1. c. 19. H. 2. perſons that ſhall uſe the trade and 


profeſſion of a ſcrivener,” receiving other men's monies and 


| eftates into their truſt and cuſtody ; and by 5. Geo. 2. c. 3. per- 


“ ſons dealing as bankers, brokers, and factors, who are frequently 

« intruſted with great ſums of money, and with goods and effects 

* of very great value belonging to other perſons ; *' ſhall be ſubject 

and liable to all the ſtatutes concerning bankrupts. © ' EM 
Pawnbrokers, though not expreſsly named in the above flatutes, ., Atk ac. 


are, in the opinion of Loxp HarDwicks, within the — of Green's B. L. 
them; for the 2 word “ broker?” is the cxnvs, an 
other kinds of brokerage the spreixs. So alſo ſcriveners are within 


al}: . 


the ſtatute, though they do not keep an open ſhop («). (401. Atk.218, 

A clergyman may be a bankrupt provided 2 becomes a tra- | 
der () So alfo may a nobleman, or a member of the houſe of RE 
commons, or an exciſeman or other officer; for every perſon ca- 15 406. 
pable of making binding contracts may be a trader. — Z 


Therefore neither an infant nor a married woman. can become 


| (bankrupt, for they are not capable of contracting. | 


In the cafe however of a married woman, in Tondo; if ſhe 1 


what is called a feme-ſole trader, according to the cuſtom of that 


(city, ſhe is liable to a commiſſion of bankrupt, and her ſeparate 


effects in trade may be ſeized under the commiſſioners warrant, and 
applied to the payment of her own debts contracted in ſuch exclu- 
me ene ens on / ©: 22." © 53% Tag Bans 
So alſo if a married woman of any deſcription, not being the 1. Bl, Rep.579. 
1fe or daughter of a freeman of London, lives apart in ſuch a ftate 
of ſeparation from her huſband that the law will exonerate him 
irom the payment of ſuch debts as ſhe may contract, chere n _ 
| . 32 re i oubt 
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A Aſuccin Digeſt of the 
doubt but that if ſhe enters into trade, a commiſſion of bankrupt 
may be awarded againſt her; for che ſtatutes contain no exception 

either of an infant or xxmz-covtrr; and their incapacity ariſes 
from the operation of law, which declares any perſon under the 
age of twenty one years, and a woman at any time during her co- 
verture, incapable of making binding contracts. When the cauſe, 
therefore, of this diſability is in either cafe removed, the effect of 
courſe muſt ceaſe. nt RO : 
Thus Mr. Firzczxxarr, a linen-draper, agreed upon ar- 
ticles of ſeparation with his wife, under the eee rv. of truſ- 
tees, and in order to make proviſion for his wife and children, and 
in conſideration of fix hundred pounds then by him taken out of 
his effects in trade, aſſigned to the truſtees all his ſtock, houſehold 
goods, debts, & c. upon truſt, for his wife as her own ſeparate 
eſtate, with liberty to her to trade without interruption from her 
huſband, ſhe paying all the debts then owiug by him, and main- 
taining their children at her own expence, and ſaving him harm- 
| leſs from the fame. Mr. FirzczxarD went abroad. The wife carried 
GY 0 1197. on the buſineſs for three years, when the commiſſion of bankruptcy 
; taken out againſt her, and the commiſſion was held good. | 


Brooks, 24. was 2 a 8 
Geo 3. B. R. 90 allo in Lapy LANEsBOROUCHh's cafe, who lived ſeparate 


Corbet v. Fol- from her huſband, and had by the deed of ſeparation a large ſepa- 


rate maintenance. The huſband living in Ireland and her Lady- 
ſhip in England, it was held by Lox D Maxsz:ziD, that ſhe alone 
was liable to the payment of goods bought by her ſubſequent to 
the ſeparation ; and therefore 15 ſhe had become a trader would 
have been liable to a commiſſion. | = 
So alſo it ſeems the wife may be ſued upon her own contracts, 
where the huſband is an alien enemy, and under an abſolute dif- | 
(6 rs wha _ 3 reſide in England (6), or where the huſband is tran- | 
3 85 ſport Eh | . e 4 
e — . if a feme- ſole trader commits an act of bankruptcy, and af- 
terwards marries, and lives with her huſband, ſhe cannot be made 
bankrupt. | e | | 
And it is ſaid that every tradeſman who can maintain an act ion 
for calling him bankrupt is liable to a commiſſion ; becauſe it muſt 
be allowed in the declaration, and conſequently proved on the 
tial, that the plaintiff is a trader, who gains his living*by buying 
and ſelling, and that he is liable to become bankrupt within the 
(4) Green, + ſtatutes (d); but it may be doubted whether this rule is quite ac- 
| curate (e). 55 | | | 
(e) See the opinion of the Court in Squire v. Johns, Cro. Jac. 585. ; 
If a man leaves off trade, he ſhall be bnakrupt for debts eon- 
tracted during the time he continued in and carried on neſs, 
F comb. 46 but not for debts contracted after he had ceaſed to be a trader (/; 
. 3 but if he leaves his ſtock in the hand of another perſon; and is to 
12. Mod. 259. dreive any advantage or to incur. any loſs from the fale of it, 
he is ſtill a trader, though he does not interfere in the difpoſal of 
Ld. Ray. 287. jt, and has in all other reſpects quitted the buſinefs (g . 


(2) Palm. 328 1. Burr. 6.8. 


nitz, 1. Ter. 
Rep. 5. 


Levinz, 1. 
2. Keb. 451, 


— 


An 


© tutes made again 


it is now firmly ſettled, as a point of law not to 


Laws relating to Bankrupts. 17 
An attorney at law may be a bankrupt by buying and ſelling Green, 10. 
in the way of trade, though he is of no proper calling, and he 
ſhall be conſidered and called © a dealer and chapman.” 
By 4. Geo. 3. c. 33. Members of Parliament, who are traders, 
are made liable to a commiſſion of bankrupt; if they do not pay 
or compound with their creditors in the manner that act de- 
ſcribes (k). SE * ; „ 

A peer of the realm may be a bankrupt; and a commiſſion was 
once actually awarded and fued out againſt THz EARL or Sur- 
FOLK as a trader in wines (i). . 80 (5) 1. Alk. 206. 
Pzhuyſicians alſo may be bankrupts; and a commiſſion was taken | 
out in October 1726, againſt Dr. Laxz of Briſtol, as a dealer in 
1 5 5 | . 3 

Tord Keeper Waichr held, that having a ſhare in the Station- 2. Ld. Ray. 851. 
ers Company would make a man a bankrupt. . 

The ftatute 21. Jac. 1. c. 19. f. 2. enacts, that all the ſta- 

bankrupts ſhall extend to ſtrangers born, as 

« well aliens as denizens, as effectually as to natural - born ſubjects.” 
Notwithſtanding this ſtatute, however, great objections were en- | | 
tertained by Loxd MaANSFIETD (#), upon | gain principles of (4) cowp. 401. 
| juſtice, to the idea of a foreigner occaſionally coming here being 
ſubje& to the bankrupt laws; for whoever gives credit gives it 
upon the property whi 


(hb) Vide poſt, 
66 Act of Banks 
ruptcy.“ 


ich a man has in the country where the cre- 


dit is given; and it was thought that very inconvenient conſe- 
une might ariſe in different parts of our dominions, if a tra- 


ler might come over here behind the back of his creditors; hurry 

through a commiſſion, and obtain his certificate before his credi- 

tors abroad could ever know the commiſſion had iſſued; and theſe 
objections have been confirmed by the opinions of Lon Dp Harp- (Y 1. Atk. 82. 
WICKE (I) upon this ſubject : but, Tee, theſe opinions, 2. Voz eV. 249. 


e diſturbed (5). S. l. fle. 


| that any perſon trading to England, whether native, denizen, or 2. Vern. 162. 


alien, though never reſident as a trader in England, may be a Cowp. 40. 
bankrupt, If he occaſionally comes into this country and commits | 
an act of bankruptcy (2). 855 | 
Therefore when a native of England had conſtantly refided in 
Dublin, where he traded as a merchant, but came ſometimes to 
England to purchaſe commodities for Iriſh conſumption, and in the 
courſe of theſe dealings became indebted to ſeveral my in Eng- 
land, where he came and committed an act of bankruptcy, it was 
held, that a commiſſion might legally iſſue againſt him, although he 
had never ſold but one parcel of goods here; ſor it is the trading | 
that makes a perſon capable of being a bankrupt, and it is not [-]Grice':C aſe, 
neceflary that the trading ſhould confift of buying and ſelling in Ln 2 
the ſame country; for many merchants do only buy beyond ſea and a. Jonas, 141. 
ſell here, and others do only buy here and ſell beyond ſea (2). Kay. 375. 

So alſo, where a gentleman of the Temple went to Liſbon, where | 
he turned factor, and traded to EY and broke, the Court held 


im 


[L= Cooke, 85 . 
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5% 1. Salk 110. which had gained him credit here (2), although he never 
1s) Cowp. 402-any act of trade in this county (7) . 8 


i, Atk. 82. 


1 And indeed where a perſon carries on a trade in one kingdom 
= belonging to the crown of Great Britain and comes over to ano- 
(r) By Lord ther, a commiſſion may be taken out by a creditor in the place 


BURGH, where he carried on a great trade as a merchant, and be- 
fides that was concerned in a brewery, and traded to various parts 
of the world, came occaſionally into England, where he was ar- 


(s) Alexander reſted, and lay two months in priſon, which is an act of bank- 
L Vaughan, ruptey, it was held, that a commiſſion might lawfully iſſue againſt 


| Cowp. 398. him(s). | 


But the moſt material authority of all upon this ſubject, was the 
caſe of one AsnIIY, who was never refident in England, nor had 
Smith, ever traded in England; and yet upon his coming to this coun- 
| Cowp. 402. try, and committing an act of bankruptcy, he was duly declared 


(7) Ex parte, 


bankrupt (7). 


ih What perſons By I 3. and 14. Car. 2. c. 24. vy No perſons, adventurers 


0 trupes. cc 


| 

i " a | o : I 

l ſtewards or butlers of the inns of court, are uot traders. 
| 

| 


cannot be banks 4 


vuinxa Company, or for adventuring in or managing 


to be traders, within any ſtatutes for bankrupts.” 


| Skin. 292- muſt be a general trading in perſonal things by w 


conſiſt of buy ing and ſelling by way of contra 


fixed price, even a 


T ne+, 426 


— 


3. Ld. Rag. 287. | 


for 
puripg in money or merchandize into the EasT INDIA and 


the 
„ Fiſhing- Trade, called the Royal Filkiog Trade, ſhall be taken 


By 9. and 10. Will. 3. c. 44. © No member of the Eaſt India 
| | Company, in reſpect of his ſtock therein only, ſhall be bankrupt.” 
(s) 2. Bl. com. By 5. Geo. 2. c. 30. f. 40. No farmer (2), grazier, or dro- 


ws loo, © VET of cattle, or any perſon or perſons who is, or are, or all 
be, Receiver General of the taxes granted by act of parliament, 
(We | * ſhall be deemed bankrupts.”” . 5 5 
* | In. trades, therefore, in which a man cannot be a bankrupt, 


ji buying and ſelling in order to promote the buſineſs of them will 

() Green, 15, not make a man a trader within the ſtatutes (29); nor will buying 
1 and ſelling under particular reſtraints, or for particular purpoſes, 

make a man a bankrupt; as if a commiſſioner of the navy uſes to 

(x) Szlk. 110. buy victuals for the fleet, and diſpoſes of the ſurplus (x); but it 

- dich a man ſeeks 
Ent, 27% his living; and therefore the King's butler or ſteward, or the 


The buſineſs of an innkeeper, as has been already obſerved, is 

not © a trading” within the ſtatutes of bankruptcy; for it does not 

4. as the buſineſs of 

merchants and traders does; but it is a buſineſs under the controul 
of magiſtrates for the benefit of the public, and he may be forced 

to entertain his gueſts, and to furniſh them with neceſſaries at a 

8 ainſt his inclination, his dealings not being 

Wes. 3-45 0 SO ut large, but ſing HOSPITANTIBUs, for the accommodation of 

1 his gueſts (y): but if he carries on a different buſineſs from that 


of 


him a bankrupt by reaſon of his trading hither and back again, | 


I 


= nh ta where he then happens to be (r). . . 
Thus, when a perſon whoſe conſtant refidence was in Epin- 
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| Laws relating to Bankrupts. 


comes a trader, and conſequently may be made a bankrupt. 

It is ſaid by Lozxb Hort, chat although an innkeeper as fuch 
cannot be a bankrupt, yet that a victualler may (2); which opi- 
nion appears to proceed upon the idea that the buſineſs of a vic- 
tualler, not being under the SAME reſtrictions as that of an inn- 
keeper, a diſtinction as to the conſequences of carrying it on may be 
made; but LoxD MansriziD has exprelsly declared, that the caſe 
of a victualler is not diſtinguiſhable from an innkeeper, for his by- 


ſineſs is rather a calling than a trade, and is exerciſed under the 


reſtraint of a licence, and of being obliged to- fel] his victuals at 
ſuch prices as the magiſtrates ſhall fix 1 them; and therefore 
where a publican, alehouſe-keeper, or victualler, bought liquors, and 


fold them Ix his houſe, * he ſometimes ſold ſmall quanti- 
ties by the pot or mug out o 
did not exceed the de Bart courſe of that occupation, but uſed it 
in the ſame way as all other publicans or victuallers do, he was de- 


| clared, after great argument and conſideration, not to be a trader 


within the bankrupt laws: but his Lordſhip, in delivering this 
judgment, deſired it to be underſtood, that the Court did not deter- 
mine that victuallers could not, in any cAsx, be conſidered as 
traders within the ſtatutes upon this fubje (5). And it cannot 
be doubted, but that a victualler who deals as a merchant, and ſells 
large quantities of liquor out of doors, may be a bankrupt ; but 
It is not determined whether a vintner who buys and ſells wine 
by retail, is a trader, though the queſtion has been much agi- 
tated (c). | „„ 


the houſe, as all publicans do, and 


of a mere innkeeper, and ſells liquors out of his houſe in any quan- 
tity whatſoever, to ſuch as ſhall chuſe to order them, he then be- CZ] 1. Term 
- Rep 5 72. 


2 1. Ld. Ray. 


287. 


— 
— 
— 
of 


[3] 4. Burr. 
2067. | 


[6] Hazlewood 
Va Chandler, 


4. Bur. 2066, 


A man purchaſed the whole of a coal-mine for ſo long time as Sparrow's Caſe, 
any coals were to be gotten therein, paying a certain rent, and al- * Will. 174, 


lowing a certain quantity of coals every year to the vendor. The 


purchaſer worked the mine and ſold the coals, and it was deter- 


mined that this was not a ſufficient _— to make the purchaſer 
lable to a commiſſion of bankruptcy ; for he had an intereſt in the 
land from which the coals were dug, and therefore the getting the 
coal, and diſpofing of it, is only a mode of enjoying that intereſt, 
and not a buying and ſelling by way of merchandize. 

So alſo where a perſon was the leſſee of certain alum works, 
let to him by the executors of the Dutcheſs of Buckingham, under 


an agreement to make it at a certain rate per ton; and it ap- 


| peared that the rock from which the rude maſs was dug was burn- 


ed, ſteeped, boiled in lead, and went through other proceſs before 
it was converted into the faleable commodity of alum; yet it was 
held by Loxpd Ma NsFIEID, that this leſſee was not a trader within 
the bankrupt laws; for although it is not fold, like coal, in 
the ſtate in which it is taken from the earth, yet it is barely car- 


* 


[d] Newton's | 


rymg the produce of his land to market in ſome way manu- _ 
l factured (J. th 1 5 N , 8 | 2 NN 
„ 9522 | An 


20 Ada A ſuccinit Digeſt of the 


ot. N. P. 37; An infant under the age of twenty-one years, though a trader, 
5 ==» peel cannot be made a bankrupt in reſpect to debts contracted during 
in Mod. 208, 2 infancy, though the act of bankruptcy be committed after he 
& i; Caſe ia was of age; for an infant can owe nothing but for neceſſaries; and 
Ch. 46, the ſtatutes of bankruptcy create no new debts, but only give a 
F mo 136 e and more effectual remedy for recovering ſuch as were be- 
fore We. or” 1 1 
EN ſchoolmaſter, whole trading is only buying books and ſell- 
ed 3s them to his ſcholars, cannot be a bankrupt; for although ſome 
+ A ti 21 friendly commiſhons upon this ſpecies of trading have diſgraced 
al the Gazette (e), yet it is {aid by good authority, that it was never 
r conceived that ſuch a character was legally within any of the 
Vent. 20. ſtatutes. Co ) : : | | . E | 
| k Haying Part of a ſhip will not make the party a trader, unleſs he 
Fe) Sid] air, keit ts it; nor even then if he does not get ſo much as is due upon 
Vent. 29. the bottam for repairs (g). | | 4” 
Having a ſhare in a barge or a ſtage coach will not make a man 
180 T. Raym. a trader (2); nor even Folding part of a ſhip and cargo upon a 
287. ſingle adventure; for perſons liable to be bankrupts muſt be pro- 
1 aw {maggie who get ava lung by a conſtant courſe of buying 
1 AIK. 109. t - i 
r 
* en bw carpenters, or futlers in the army, are 
£1 | upt laws. 5 
Cocke'sB. L. 28 The buying and ſelling of land, or an intereſt in land, is not a 
buying 21 by: ling 2 the ſtatutes ;. for the trading is reſtrained 
to per onal things ; anc erefore the buying and ſelling Bank ftock, 
or other government ſecurities, will not make a man a bankrupt, 
[4]zP.W. zog. they not being goods, wares, or merchandize by which a profit 
2 l. Com. 56. may be fairly made (). 5 5 
1 Merely drawing bills on a perſon's own account, at the expence 
1 of paying a 2 per . 3 intereſt at five per 
cent. for their being diſcounted, an rrowing accommodation 
notes in exchange for his own to the ſame e will not make 
A mag an objec of the bankrupt law; for this is not an exchange 
hh ; 1 Fi 3 on 3 within the acts of 
: ent, and therefore not trafficking in exchange. | 
tr} par Rf by l women 7 on buſineſs as a trader, ſo as to be 
Hall, 5 Nov. fl a commiſſion, if ſhe commits an act of bankruptcy, yet if 
1787, e marries a perſon out of trade ſhe cannot afterwards be made a | 
anno wa 2 he 0 8 ſole ter, as before 3 | 
0 e creditors of the wife do immediately become the creditors 
of the huſband, and he was not a trader, 5 Fa 
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where one Woapits, mercer, fled beyond the ſea for the murder 


Laws relating to Pankrupts. 


CHAPTER THE THIRD. 
: What is an A 4 of Bankruptcy. 


IN general, whenever ſuch a trader” as we have before de- 
ſcribed hath endeavoured to avoid his creditors, or evade their 


Juſt demands, it hath been declared by the legiſlature to be an act 


of bankruptcy, upon which a commiſſion may be ſued out: for in 
this lummary mode of proceeding, which is allowed merely for the 
benefit of commerce, the law is extremely watchful to detect a man 
whoſe circumſtances are declining in the firſt inſtance, or at leaſt 
as early as poſſible, that their creditors may receive as large a pro- 
portion of their debts as may be, and that a man may not go on 
wantonly waſting his ſubſtance, and then claim the benefit of the 
ftatutes, when he has nothing left to diftribute. 5 8 | | 

The Law of Bankrupts being an innovation on the rules of the 


Common Law, courts of juſtice have been tender of extending or 
- multiplying acts of bankruptcy by any conſtruction orimplication ; 


and therefore we muſt firſt reſort to what the ſeveral acts of parlia- 
ment have ſaid upon the ſubject, and the expoſitions which have 
been made by courts of Juſtice on the expreſſions of the legiſlature. 


 Finsr, By the 13. Eliz. c. 7. If any trader Dbrraxr Thr 
* REAIM, to the intent or purpoſe to defraud or hinder any of. Dererting 
« his creditors of the juſt debts or duty of ſuch creditor, he ſhall be che real. 
* deemed a bankrup t. | | I 

Upon this 4 it has been repeatedly determined, that al- 
though the words of it ſeem to connect the act of departing the 
realm with the intention to delay the creditor, yet that if a man 
goes abroad, though not with the intention of delaying his credi- 
tors, if by ſuch 4e arture they are in fact delayed or hindered in 
recovering their jut debts, it is an act of bankruptcy (a), and juſt 
the ſame as if the original departure were fraudulent (6). As 


(e)Buller', Ni 
Prius, 37. 
I. Burr, Rep. 
471. 484. 

(% Cocke'sB. L. 


of his wife (c). So alſo where one Hzxvzr left England, in com- (c)Bull.N.P3g 


pany with a young lady under age, whoſe chaſtity he had ſolicited, 
but who refuſed to live with him as a miſtreſs unleſs he took her ** 
abroad (d). So alſo where Mrs. TyIER, a feme ſole trader, left 2 
her houſe and retired to Calais, for fear of an impending proſe- Term, 26. 
cution for perjury, and her creditors were thereby delayed (e. Geo. 3. 

So alſo where a perſon went abroad to avoid proceſs to enforce a [e] 2, Term 
decree for payment of money (/. But the conſtructive inten- Rep. 113. 
tion arifing from merely departing the realm ſeems to be a queſtion Ai. Com. Dig. 


of fact, and therefore it muſt be left with a jury to ſay quo enimo 52.1 
che perſon is gone abroad (); as where a perſon departs the realm /p)Cooke*sBL 
to avoid a writ of excommunicato capiendo, or proceſs from the 14. 
| Court of Chancery; for unleſs the creditors are delayed, the act f 
; departing is Equivocal, and may or may not be an act of bank- 


ruptcy, 


22 2 ſuttindt Digeſt of the 

ruptey, according to its attendant circumſtances ; but if a compe - 

tent creditor is once delayed, the intention of the act is then ex- 

e by conſtruction of law, and the party becomes igſo facto a 
ankrupt. 8 | + 

(+) Rexd's St. And it is ſaid, that if a merchant goes abroad to merchandiſe, 

Law, 186, and becomes indebted, and to avoid arreſts defers his return, that 


- A 


Greed, 29. it tantamounts to a departing of the realm (kh). 


2. Beginning to SxFconDLY, By 13. Eliz. c. 7. If any trader ſhall B To 
* KEFP. HOUSE Or Otherwiſe ansztxNT himſelf, or take $anc- 
« TVARY, to the intent or purpoſe to defraud or hinder any of 
4 his creditors of their juſt debt, he ſhall be deemed a bankrupt.” - 
This is the act of bankruptcy which is in moſt frequent uſe, 
and is performed by. the debtor's pzNyING HIMSELF, as it is 
called, to ſome - creditor, who calls to demand payment of his 
debt, for this is a delay to the creditor, by preventing him from 
_ uſing with effect any proceſs of law. But the denial muſt be to 
hinder a creditor; and therefore if a perſon is denied when fick in 
bed, or engaged in company, or the denial be made to one who 
comes on behalf of a creditor, and not to a ereditor himſelf, it is 
l not ſufficient (i); for the denial, even to a creditor, is not of it- 
Bull. N. P. 38. felf an act of bankruptcy; but is prima facie evidence only of be- 
e inning to keep houſe; and the fact may be explained by cir cum- 
| ances, that the denial was on account of ſickneſs, company, bu- 
fineſs, the lateneſs of the hour, & c. and not, as the ſtatute requires, 
* to defraud or hinder any creditor of his juſt debt.“ PE 
But if a trader once conceals himſelf, or abſconds within his 
houſe, however ſhort the time of concealment may be, with 
(4) Palm. 325 defign to delay his creditor, he cannot afterwards purge himfelf 
2. Shou. 523, from the act of bankruptcy, however publickly he may again ap- 
Green, 31. pear; for where a trader commits an unequivocal act of bankruptcy, 
2, Term Rep. nothing that paſſes afterwards can explain it away (): but if the act 
7 n be not plain but doubtful, then going abroad and dealing will be 
e. ba. evidence to explain the intent of the firſt act (1). 
7. Mod. 139. Therefore where a trader gave orders to his ſervant to deny him 
| to creditors on a particular day, but the ſervant did not deny him 
until three days afterwards, during which interval the trader went 

abroad and dealt in his buſineſs as uſual, it was held that the de- 

nial was the act of bankruptcy, and not the giving orders to be 

denied; and therefore, as no clear plain act of bankruptcy was com- 

| mitted, it was held that the going abroad was evidence that the 

(m) Hawkes v. ubſequent denial could not be with the intention to hinder credi- 


f# "op Saunders, Trin. tors (mJ). 


keep houſe, 
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* 185 S' But where the act is clear, it cannot be explained; therefore i 
i where one Farcx, being in bad circumſtances, on the evening of n 
* the 7th of January 178 6, expreſſed his concern to his clerk, that oY 
1k he ſhould not be able to anſwer a bill which would become pay- an 
| j able the next day, and deſired him to come earlier than uſual the p 
i next morning, and he in the way, and, in caſe the holder of that TY 


bill ſhould enquire for him; to deny him: and in fact that bill- os 
| EE holder 10 
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Laws relating to Bankrupts. 


holder did call the next moring before nine o'clock and preſented 


the bill for payment, and the clerk ſaid his maſter was not at 
home *; it was held to be a clear act of bankruptcy, notwithſtand- 
ing Farcx appeared afterwards in public during..the whole day; 
and, having procured money from his friends, actually took up the 
bill before five o'clock in the afternoon, and although it was found _. 
to be the practice of merchants in London that the payer of a bill ,,, Ten, 
= the whole day on which it becomes due till five o'clock to pay Rep, 6 
It in (2). YG 1 „5 E i NE RES 
| RE) caſe is ſaid to have happened before Logp MansrrtrD (o), C.) 2. Term 
which carried this principle of law much further. A bill having Rep. 62. 
become due, and the drawer being preſſed for payment, defired | 
THE HOLDER to call upon him next morning at a friend's houſe 

in Bridge-ſtreet, and he would pay him. The holder went ac- 
cordingly, and was denied, at the drawer's requeſt. Upon being 

aſked by a friend, if he was aware that he had been committing an 

act of bankruptcy ? he anſwered with ſurprize in the negative, and 

ſaid, that he did not mean to do fo; and went erate and paid. 

the bill, The queſtion was left to the jury, Whether the denial 

had been made with a view to delay the creditor at the time? for 

if ſo, it was a clear act of bankruptcy, and could not be purged by 

the ſubſequent payment of the bill „„ 


One Har rode out of town on the laſt day of a Term, and re- 8 
turned in the evening. During his abſence a bailiff had been to“ eng nue 
his ſhop. to arreſt him. The next morning he ſent, for the bailiff 

and told him, that he had gone out of town the preceding day to 

get the 555 of the 5 1 and Is "”_ held an - of. bank- , 

ruptcy, by assxxnTING himſelf, withing the meaning of 1. Jac. 1.,,, 

c. 15. (P). So allo if a perſon is arr and the bailiff a his Rp. 
word to put in bail, and he keeps at home, or otherwiſe abſents 

himſelf to avoid the conſequences, it is an act of bankruptcy, if ig Barnes, 160 
any creditor is thereby hindered or delayed (9).  _ 2” 4 neg 

If a man has no conſtant dwelling, and abſents himſelf from his 

uſual abode ; as a miller, who either conceals himſelf within, or 
abſents himſelf from his mill; or if a churchwarden conceals him- 
ſelf within the church, with intent to delay payment of his credi- 
tor's DEBT; it is an act of bankruptcy (7): and theſe acts may or (7):.Com.Dig. 
may not be acts of bankruptcy, according to the motive with which ??* \ 
the party is impelled (s); as if the concealment be merely to avoid (-)Cooke'sB L. 
an attachment on an award for the non-delivery of coops; for this 195+ 
is not 4 DEBT, but a DUTY only. 5 | | 
 TaxinG SANCTUARY is when a perſon takes refuge in any place Taking ſanQtue - 
in which the law cannot be ſo cafily executed upon him, for the pur- ary. 
pole of delaying his creditors ; as within the verge of the court, or 5 
in any other particular place of refuge (T“). (+) Green, 25+ 


* [tis ſaid, that in this caſe the de- B. L. 102.—But Mr. Juſtice Buller, in 
nial was made to a clerk of the credi- Law N. p. 39. ſays, tamen quere; for 
tor's; and that in the caſe of bills bf how can ſuch a denial be ſaid to be with 

xchange this is ſufficient, Cooke's intent to delay a creditor ? _ 

| ESE ene ey 2 | Tumprr, 


* 


24 A uecinf Digeft of the 


3. Procuring 2 TrrzpLy, By 13. Eliz. c. u. * any trader ſhall ſuffer him- 
naudulent ar- « ſelf wirrincly to be arrefted, without juſt or lawful cauſe,” 
_ \ rat? by 1. Jac. 1. c. 15. © ſhall willingly or xkzavpvutanTLY pro- 
« cure himſelf to be arreſted, or his goods, money, or chattels to 
be attached of ſequeſtered, to the intent or purpoſe to defraud 

„ or hinder any of his creditors of their juſt debts, he ſhall be 

« deemed a bankrupt.” | | 5 


Therefore if a trader cauſes a voluntary or feigned action to be 


commenced againſt him, as at the ſuit of a friendly plaintiff, in 


(e] Green, 36. order to be turned over from one perſon to another, by which 
SCom. Dig. 523 any creditor is injured or delayed, it is an act of bankruptcy : ſed 


3. Buir. 439. guære (1). 


Procuring his goods, money, or chattels to be ſequeſtered, is 


| ſaid by Mr. Jusricx Bracxsrtons to be a plain and direct en- 
Lela. Bl. Com. deavour to diſappoint his creditors of their ſecurity (w). 
278. | But he 1s not a bankrupt if his goods are attached or ſequeſtered 


without his e as upon attachment out of a Court for 
aches; ſo if A. has a rectory impropriate, and the 


[x] 5. Com. his default or | 
Vig. 506. tithes are ſequeſtered for not repairing the chancel (x). 

| The words © ſequeſtered” or © attached“ have reference to cer- 

tain cuſtoms called Attachments within the city of London, and do 

not mean anv mode by which a legal reſtraint is impoſed on the 

goods of a trader by his wiltul and fraudulent procurement; and 

therefore it has been held by Lord MansyrerD, that procuring an 


[3]Cowp. 423, lent attachment within the meaning of the ſtatute 8 : 


during which time GREY continued in buſinefs, and o 


2 


dit for divers goods upon which the execution was ultimately made; 
but it did not appear that the judgment was entered up, 


execution ſued at the inftan ce of GREY. So alſo when one 
being indebted to Cocnran in fixty pounds, and Coongan and 
one ee being ſecurity for Broom, by a note of 

one hundred and eighty-two pounds to Cravzr, execute! 


and warrant of attorney to BzamzLe and CochRAN fo 1 


dred and ſeventy- nine 1 which was entered up and x cuted; l 
not to be an act of bankruptcy Althoufb 
no debt was due to them to the amount of the bond zud judg⸗ 


yet it was determine 


L⸗Icowp. 427. ment (2). DES 5 1 
FouxrHlx, By 13. Eliz. c. 7. If any trader ſhall 


4. Sufferingout- « ſelf to be outlawed, or yield himſelf to priſon, to chè- Intent to 


_ 2 «* defraud or hinder any creditor of his juſt debt, he hall be 
ste pre © deemeda bankrupt.” | „ 


But an outlawry in InrrAnp will not make the outlawya bank- 
rupt, nor in ExcranD if it be reverſed before the commiſſion iſ- 
ſues; or even after the iſſuing of the commiſſion, if the ground 

{); | 
3 


* the reverſal be for default of the neceſſary proclamation 


fer him- 


the abfence'be but for a fingle day or hour, it will be an act of 
bankruptey 4); as when a man rode gut of town in the morning of 


Laws relating to Bankrupts. A 
it ſeems to be admitted, that the outlawry muſt be ſuffered by the | 
party with intention to defraud or delay his creditor (: butf * 13. 
perhaps, if it ſhall appear that he had actual potice of the proceed- | Is 2 Te 
ings againſt him, and the creditors were in fact delayed, it would: 6. 9, 114g 
now be preſumed with intention to hinder the recovery of their juſt 


| debts (c), ard then the reverſal of the outlawry, either before or at- (e) Vice ante. 


ter the iſſuing of the commiſſion, cannot purge away the act; for 

it is a maxim in law, that un fois banqueroute, tout fois bangue-(d)Per Glyn, 

route (d). i Eo as . C J. 2. Sid. 14 4. 
Tnrx yixzLDING To PRISON muſt be intended a voluntary yield- | 

ing, and not where a man is impriſoned for non-payment of a fine 

or any refractory behaviour; for although the act which cauſeth the 

impriſonment be voluntary, yet the impriſonment itſelf is invo- | 

luntary. Thus where a man was arreſted for thirty pounds, and 7) Green, 36, 

although he had money ſufficient to pay the debt, yet he choſe ra- 3 + 

ther to go to priſon, in order as he declared to force his creditors Billing. 95. 

to come into a compoſition, this was held to be an act of bank- 7 * * 

ruptcy (e). CCC e 
Furt, By 13. Eliz. c. 7. If any trader ſhall depart g. Pepariing his 

from his dwelling-houſe to the intent or purpoſe to defraud or awelling-houſe 

* hinder any creditor of his juſt debt, he ſhall be deemed a bank- 

% rupt.” | | = So PWW f 
Being denied to a creditor, as we have already remarked, is 

only xvipzxcx of an act of bankruptcy, for the abſconding is the 


material part of it (): fo alſo departing. from the dwelling-houſe (F) Green, 37. 


is only prima facie evidence of an abſenting wich intention to de- 

fraud or delay his ereditors (4); and therefore like every other “g) Green, 38, 
equivocal fa&t may be explained by circumſtances ſhewirg that 39- 
his departure was. not with intention to abſcond (); as if he de- 1 * 1 
parts and goes beyond ſea to trade (/) : but if it be done with a py Su 
view of "defrauding his creditors, or even delaying them, alchough “ fee _ : 
Ji) Cooke, 105. 
: 3 4 v4 5 ; St anee Bo . 
the day on which a writ againft him was returnable, and came back Paley. 32 ws 


apaing in the evening, and it appeared that his view in going out of (1) 2.Stra. 809. 
town was to gain the Term of his -creditor (/). This departure . Per Willes, 


C. J. confirmed 


from the dwelling-houſe muſt be voluntary, and not by means of an g 51 


arreſt; nor will the abſcondivg to avoid any proceſs make a man a icke. 
bankrupt, unleſs the foundation of the proceſs ts non-payment 1. Atk 156. 
__ StxTary, By 1. Jac. 1. c. 15 If any trader ſhall make or 6: Making a 


Greene, 42. 


fraudulent af- 
ſigament. 


cc 


* cauſe to be made any fraudulent grant or conveyance of his 
lands, tenements, goods, or chattels, to the intent or whereby 
his creditors may be defeated or delayed. from the recovery of (=) For what 
their juſt and true debts, ke ſhall be deemed a bankrupt ;” and bases are with- 


| by 13. Eliz. c. 5. every ſuch fraudulent grant ſhall be void againſt in this ad, ſee 
the perſon ſo intended to be defrauded (2). Rh. 


2. Com, Dig. 
$75» | 


A fraudulent grant, to come within the meaning of this ſtatute, 
muſt be by deed ; and therefore a fraudulent fale of goods _—_ W i 


26 4 ͤ cſuccinf Digeſt of the 


| | | [p]Cocke, 109. deed, is no act of bankruptcy, though the ſale, if made in contem- 
1 


+ Burr. 2475. plation of bankruptcy, is void (7). . 
| The marks and enſigns of fraud indeed are various; as if a deed 
be comprized in general terms, and all the grantor's goods and 
chattels conveyed without exception; or if it be made in a ſecret 
and clandeſtine manner, or pending an action or indiftment ; or 
has the colour of payment E debts, when none 1n fact were paid, 
or where the poſſeſſion continues with the bargainor ; or if it be upon 
an expreſs truſt; or if a truſt be implied, or the grant be without 
"EVE 82 conſideration; or if it be made to a ſon, couſin, or other rela- 
6. C. 72. tion (9); or even although the conſideration be good, it the object 
| of it be bad: and 2 if a trader conveys all his goods and 
| chattels to a real creditor for ſatisfaction of his debt, and afterward 
Up [-] 3. Co. 80. continues in poſſeſſion, it is an act of bankrupt (7); for it is not 
1 | necefſary that the deed thould be fraudulent as againſt the par- 
| [5]z Burr. 830. ties (s). 0 2 | | | „ 
| The ſyſtem of the Bankrupt Law is, that the bankrupt's eſtate 
ſhall be taken out of his poſſeſſion, and be divided equally 
among ALL his creditors ; and therefore, where a trader conveys his 
whole eſtate to one or more c:editors, in excluſion of one or more 
$38: Dpr r. 829. creditors, the law conſtrues ſuch a deed to be fraudulent as againſt 
2 them, and makes the attempt, ip% facto, an act of bankruptcy (7). 
But there 1s a great difference between a conveyance of ALL and 
a conveyance of only PART of a trader's property. A conveyance 
of all his property to part of his creditors, or even an aſſignment * 
for the benefit of all his creditors, unleſs they all aſſent to the deed, ? 
1 usr be fraudulent; a conveyance of part of it only may be fair 
Wo 4 and honeſt: for a man, before he has committed an act of bank- 
| ruptcy, may lawfully prefer one creditor to another, and may pay 
him his bill, or may make a mortgage to him with poſſeſſion deli- 
vered ; and therefore it is the province of the Court to judge 
from circumſtances, whether this fort of conveyance be fair or frau- 


dulent. „ | 
But, the more clearly to illuſtrate theſe poſitions, we ſhall endea- 
vour to give ſhort abſtracts of the ſeveral caſes decided. upon this 
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1. Furr. 478, One Lxich, a Turkey merchant, by deed ſold and couveyed par- 
Will 479 ticular goods into the hands of his factor to one SNELLING, upon truſt, 


to pay SNELLING a real debt which he owed him of one thouſand | 
five hundred pounds; and then to pay another debt which he owed 
to one Mexzxy ; the reſidue to pay ſuch of Laichy's creditors as 
he, with Mxglkx's conſent, ſhould direct; the ſurplus to be paid 
to Lx1cH himſelf. Other deeds were afterwards executed, direct- 
jug payment to other creditors, purſuant to the power in the firſt 
deed, the truſts of which were carried openly and immediately into 
execution, SIR Jostey IEXVYIIL determined that theſe deeds, 
though good againft Lich, were fraudulent and void as againſt 
bis creditors ; but this decree was afterwards reverſed by Loxp _— 
It appears however to be the apinion of Logp SRC Nor 


bills and payment of monies, as his agent or broker; and for that 
| Purpoſe agreed to aſſign to DE MaTTos certain ſpecific articles of 


Laws relating to Bankrupts, | 


if this deed had been made with a fraudulent intent, it would have 


been an act of bankruptcy: :- 


27 


One GarxER, a trader, made an aſſignment on the 45th of June i Bur. 478. 


1755, of all his effects, goods, ſtock in trade, book debts (except 


| houſehold goods, watches, plate, bills of exchange, inland bills, 
| promiſſory notes, and caſh then by him), to truſtees, for the benefit 


of all the reſt of his creditors, except one Foxp; but the truftees 
declining to act under This aſſignment, he executed another aſ- 
ſignment on the gth of June 1955, of all his effects, excepting as 
above excepted, and alſo excepting a. large parcel of ginger; in 
which aſſignment the truſtees were authorized to pay themſelves 
and all the creditors named in a certain ſchedule, but in which 
ſchedule Fox D was not included. Loxp HARDWICkE was clear, 
that the executing the deed on the gth of June was an act of bank- 


ruptcy, and all that heard this determination, ſays Lon p Mas- 


FIELD, were of the ſame opinion; for the framers of the deed con- 
ceived that a conveyance of all his effects muſt be bad, and there- 
fore they COLOURABLY EXCEPTED PARTS. . | 


RIcHARD SLATER made a deed, dated the 23d of October Werfley v. De 


1756, to indemnify Isaac Dr Marros from the acceptance of 


property, and alſo arL his sTocx in certain branches of trade, and 
all other goods and commodities belonging to or employed, or made 


_ uſe of, in the ſaid ſeveral trades, or any of them; with a defeaſance, 


upon his making good to the ſaid Dx Marros ſuch monies as he 
ſhould eventually and from time to time advance. SratER continued 


in poſſeſſion of every thing conveyed by the faid deed; and com- 
mitted an act of bankruptcy, by denying himſelf to a creditor on the 


13th of November following. But it was determined by Loxnp 
Mansx1ziD and the Court of King's Bench, that the deed being an 


aſſignment of arr, his property, it was fraudulent, and that he 
* was a bankrupt on the day he executed it. 5 ä 1 
Lawsox, a trader, who was concerned with one Trrrer in Wilſon v, 
circulating notes, and was really indebted to one Wirsox, being 2 bucr, ba. 


11 a fright on T1TLzy's going off, ſent for Wizson aud told him 
that TiTLEY was gone off, and that many notes were outſtanding 
againſt him, and that he could not ſtand his ground, and there- 
fore propoſed to ſecure Wirson. Ten days afterward a deed, an- 


tedated, was privately executed accordingly, which recited that 
LaAwSoC was obliged by urgent buſineſs to leave London, and had 


not money enough, nor could raiſe it ſoon enough, to anſwer all 


the demands that WIISsoN had upon him, and therefore affigned 
generally to Wircon © every thing that he had in the world,” to 
| ſecure money really due to him, and which he was liable to pay en 
Lawson's account, without naming any particular ſum; and a 


defeaſance was executed a*day or two afterwards, that after the 
payment of Wireox's debt the reſidue was to be in traft for Taw- 
508 himſelf. Theſe deeds remained in the cuſt dy and keepirgof 
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the aſſignor, and no other poſſeſſion was delivered except by a 
letter of attorney to a confidential clerk, who was privy to the 


tranſaction, to receive debts and ſell goods, the property conti- 


nuing in Lawson's houſe. Tt appeared that there was a real debt 


due to Wilson of one thouſand eight hundred pounds. Loxp 


IMansFELD in delivering the opinion of the Court upon this caſe 
ſaid, that a trader before he becomes a bankrupt may moſt cer- 
tainly prefer one creditor to another, and may pay him his debt, 
or may make him a mortgage with poſſeſſion delivered, or may aſ- 
ſign part of his effects, if the exception is not colourable, to one 
particular creditor; but that an aſſignment of Bis whole eſtate is of 
a very different conſideration, for that tends to defeat the whole 
ſyſtem of the Bankrupt Laws; and therefore it was adjudged that 
THIS DEED was an act of bankruptcy in itſelf. © © 

So where Ewine and HammonD made an aſhgnment of all 


"their effects to two creditors, in truſt for themſelves and the other 


ereditors, in conſequence of a propoſition made by Ewine axp 
HammoxD, at a meeting of their creditors, and accepted by the 
ereditors who attended the metting; yet Loxd MANs PII held 
ſuch a deed to be an act of bankruptcy, unleſs all the creditors had 
concurred. | | SD rr | F 

One Moon, finding his circumſtances on the decline, but being 
willing to prefer ſome favourite ereditors, made an inventory of 
all his goods and ſtock in trade, ſome few particulars excepted to 
the amount of about one hundred pounds, and at midnight made 
a bill of fale of them, in truſt, to pay ſuch creditors, leaving debts 
to the amount of nine hundred pounds unprovided for. By Lozxp 
MaxsxIELD, this deed is fraudulent, void, and an act of bankruptcy; 
for, the aſſignment is of ſo much of Moox's property, that it 
exeates an inſolvency, and the exception is merely colourable. 


Law v. Skin- So ally. where ArPrrrokb, in eonfideration of three hundred 
ner, 2. Bl. Rep. pounds, aſſigned to Law two leaſehold meffuages and all his ſtock 


In trade, by way of mortgage for the {aid three hundred pounds 
and intereſt ; but his honda d googs and debts, which were very 
trifling, were not included in the aſſignment; Dx GREY, C. J. 


held this deed to be an act of bankruptey: for although arr his 


property was not aſſigned, yet fo great a part of it was aſſigned as 
to prevent him afterward from carrying on his buſineſs. ES 
One Revert, being arreſted for a debt of ſeventy-ſix pounds 
nine ſhillings and eight-pence, defired the bailiffs to carry him to 
Easro's a ereditor, whom he requeſted to bail him. EasTo re- 
fuſed; but Rxvxrr propofing to execute to him a bill of ſale of 
all his effects for the debt for which he was arreſted, ard alſo for 
his debt to him, which was twenty-five pounds nine ſhillings, he 
conſented to give a bond for the ſeventy-ſix pounds nine ſhillings 
and eight-pence, payable at the return of the writ. Rzverr was 
thereupon diſcharged, and the ſame evening executed a bill of ſale 
of © all his goods and effects whatſoever” to Easro, with power 
to enter and ſell the ſame for the purpoſe, in the firſt inſtance, of 

| | | | | | paying 


1 


* 


all, and therefore it was an act of bankruptcy, for it had deſtroyed 
bis caPacity of rg mY 


"threaten, or even call upon the bankrupt for the money, for che 5 
( ½ Canp: 14. 


ference, and as ſuch an act of Yankruptcy (5). | 


Laws relating to Bankvupts, = 
paying de hundred and one pounds eighteen Thillings and eight- 


pence, and afterwards to pay the overplus, if any, to REvEIT him- 


If. The next day EAsro was put into poſſeſſion of the effects, 


and afterwards fold them; on Which day Revert ſigned an order, 
and, with EAsTO's conſent, annexed it to the bill of fale, by which 


he agreed that it hould ſtand as a ſecurity for the rent due to his 


landlord. And this was held by Lox ůUV MaxsTrIETD to be àn act 


of bankruptey; for the aſſignment fwept away all his ſtock and 
effects. pe | | | | 


er, 


* 1 * * 


So alſo where a tra 


purpoſe of giving him a preference (a). 
So alſo where one Brpx, a banker, being in diſtreffed and inſol- 
vent circumſtances, made an affignment to his fon of part of his 
real and perſonal eftate three days before he abſconded ; although 
the e a Ee the deed could not be impeached, it appearing 
that the ſon had from time to time entered into engagements for, 
or advanced money to, the father more than the value of the eſtates, 


and that he had taken poſſeſſion immediately on the execution cf 


the deed; yet Lond MaxsFizrD faid, that he conceived it to be 
clear law, that if in contemplation of hankruptcy a man conveys 


to the faireſt creditor that ever exiſted, although it is not by a frau- 
dulent deed as between them, yet as it tends to defeat the whole 
_ bankrupt laws, it is a fraud as againſt the creditors, and therefore, 


(35) Round e. 


though it be not a conveyance of his whole property, it is a pre- 
gh | * het as P Byde, Cooke 


* 


And | 


A A ſuccinit Digeſt of the 


And theſe laſt- mentioned deciſions are ſaid to have very much 

a the caſe of SMart v. OuDLEy, 2. PEER Wil. 427. which 
was thus: | N 7 

One NxzcouxT had long followed the buſineſs of a goldſmith, 
and on a particular day after ſhutting up ſhop, being indebted to 
ſeveral perſons much beyond what he was able to pay, in contem- 
plation of his bankruptcy, and to give a preference to one SMAII, 

who had lent him money, made an aſſignment to him (Smart) 
of two leaſes, and alſo of two-thirds of his ſtock in the wine trade, 
in which he was concerned with one OvDLEy, without the privity 

of Smair; and this was determined to be a good affignment, be- 

1 cauſe it was not of NzzcourT's own trade as goldſmith, but a 

WE | {mall branch of a different trade of a ſtock in wine, the whole not 

| above three hundred pounds, and but two-thirds of that. 

Wo! It has been already obſerved, that the fraudulent conveyance of 
WM a bankrupt's effects, in order to conſtitute an act of bankruptcy, 
1 5 muſt be by deed. Therefore where Scorr, intending to abſcond, 

þ ſent a bill of parcels of ſeven bags of cochineal to a particular cre- 
| ditor, As IF the creditor had purchafed them, and informed him 
[2188 that the goods were lodged in ſuch a warehouſe for his uſe, and 
WW then abſconded; although the tranſaction is void, yet it is not an 
(.̃.x00 4. Bur. act of bankruptcy (c). „„ | | | | 1 
WW 2173 _ So alſo when Foxpyct the banker, in contemplation of ab- 
i ſconding, incloſed certain bills to one Frsxxx, a particular credi- 
Wh tor, in diſcharge of a debt which FoxDycs owed to him, inform- 
5 ing him in the letter which incloſed the bills, that he had the ho- 


nour to ſhew him the preference which he conceived to be ſo juſtly 
due to him, and became a bankrupt before the letter reached 
FisRER's hands; the ſubſequent delivery did not render it a com- 
plete tranſaction, and, being done without the privity of Fisu zx, 
Ill was held to be void, although done in favour of a very meritorious 
A Conp. 117. creditor (4): =: 1 | | 1 
So alſo a pretended ſale, though of part of a trader's goods only, 


—— — 


york en - — = 
4 PH r 9 * - - > > 
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. { e) Rent v. 5 . . . , | 

Cooper, Trio. to a particular creditor, or any other contrivance not in the courſe 
j 7. Geo. 3. of trade, but calculated merely to give a fraudulent preference, and 
: 


Soup, Rep.629 to defeat the equality of the bankrupt laws, 1s voip, though the 


n PT A — 
— Auer — — 


i 0 . 5 delivery of the goods to ſuch creditor, and his affent to the tranſ- 
Ball. N. P. 4 action, be complete before any act of bankruptcy committed; but 
Cie. in Ch 42, ſuch pretended ſale is not in itfelf an act of bankruptcy, nor any 
1 9 1 other fraudulent tranſaction that is not by deed (6). 5 
1 7. Procuring Sxvrwrhilr, By 21. Jac. 1. c. 19. If any trader ſhall by 
Ferotection. „ himſelf or others procure or obtain any protection, other than 
nm. * ſuch perſon ſhall be lawfully protected by privilege of parlia- 
1 « ment, with intent to delay any creditor, he ſhall be deemed a 
FN [BY „ bankrupt.” 5 | 5 


F). ni. To procure a protection in order to ſcreen his perſon from ar- 
Com. 478. reſts, is an endeavour to elude the fuſtice of the law (J). 4, 


But protection of the King's ſervants in parliament is not within 
this ſtatute (g); for it never could be in the contemplation of the 
| legiſlature 


(e) Skin. als 


for debt, ſhall, after his arreſt, lie in priſon two months or more, pps 
upon that or any other arreſt or detention in priſon for debt, ge 
* ſhall be accounted and ac 


| pected poverty or ill character; and his neglect to do it, if able, 


make the arreſt good as between the parties, though it will not 


Laws relating to Bankrupts, 31 


legillature that the Miniſters themſelves would trade (2). This (#) Caf. Tem- 


ſpecies of protection, therefore, means only thoſe which an am- T alb. 282. 
baſſador or public miniſter has privilege to afford by 7, Ann. c. 12. 

F. 5. but it is expreſsly provided, that no merchant or other trader 
whatſoever, within the deſcription of the bankrupt ſtatute, ſhall 
have any benefit from that act; and therefore, if ſuch a trader pro- 
cure a protection whereby any creditor is delayed, it is an act of fi) Green, 48. 


bankruptcy (7). Sed guœre. 


\ 


_ FrentHryY, By 21. Jac. 1. c. 19. © If any trader beirg arreſted 8. Lying two 
monihs in pri- 


judged a bankrupt to all intents and 
« purpoles from the time of the firſt arreſt.” . 
The inability of a trader to find bail in order to obtain his liberty, 
argues a ſtrong deficiency of his credit, —_— either to his ſuſ- 


can ariſe only from a fraudulent intention; in either of which _ 
(4) 2. Bur. 819. 


caſes it is high time for his creditors to look to themſelves, and 
S | 2. Bl, Com, 


478. 


3 a diſtribution of his effects (tf) 
If the executor of a creditor arreſts a trader before he has ob- 


tained La of the teſtator's will, who puts in bail and after- 


wards ſurrenders to priſon, the lying two months in priſon from the | 

time of the arreſt is not within the act, for the arreſt was not law- //)x, Vent, 
ful (7); but if the executor afterwards procures probate, this will 371. Ray, 481. 
relate ſo as to prejudice a ſtranger (n). ( 3. Lev. 57. 
The mere fact of being arreſted creates no preſumption of inſol- | 
vency, for the moſt ſubſtantial trader is liable to be arrefled; and 
therefore where bail is really put in, the act of bankruptcy ſhall 


relate only to the time of the ſurrender; for the preſumption _ 


ariſes from his lying in priſon two months without being able Yo 


get bail: but bail put in upon a HAEAs cortus, in order to be 
turned over from one priſon to another will not have chis effect, for 


it is mere form, and the bail never juſtify (u) (n) 1. Purr, 


One Dxzoxaixs was arreſted, by a bill of Middleſex, on the 437» 439+ 
2d of May, 1757, and on the 4th of May 1757 was charged with 1 


| proces out of the Common Pleas at the ſunt of SoLoman, and being 
| dit. by HABEAS CORPUs the ſane day before a Judge at his 
cham 


rs was committed to the Fleet, charged with both actions. 
He continued in priſon on the firſt arreſt until and upon the 2d of 
J following, and on the ſecond arreſt until and upon the 6th of 


uly following. It was determined that he was a bankrupt from ot 
F4 wo e fe) 2. Burr. 


the day on which the firſt arreſt was made (o). n 


If a trader becomes a bankrupt by lying two months in priſon 
aſter an arreſt, his affignees may maintain an action for money had. FE: 
and received againft a perſon who, having notice that a commil- (p / Mm BY 
hon would iſſue lad Ni, ſells his goods and Pays the produce 8 p. 
before the two months are expired (7. 35 
ok | ; OR nn Lying 
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4 


½) Lex Mer. Eying in priſon two lunar months will make the party a bank- 


. rope From the firſt arreſt () = 
3. Atk. 34. It ſeems not to be determined whether a perſon arreſted for bet- 


67 Green, 51, ter ſecurity, or on a bond before it is due by the cuſtom of Lon- 
Hob. 86. don, and lying two months in priſon thereon, is an act of bank- 
3. Co. 126. ruptcy (7). * 5 TAY | | | WP: 


9. Eſcaping NivrRIT, By 21. Jac. 1. c. 19. If any trader, being ar- 


hom priſon. 4 reſted for the ſum of one hundred pounds or more of juſt debt 
„or debts, thall, at any time after ſuch arreſt, eſcape out of 
* priſon, he ſhall be adjudged a bankrupt to all intents and pur- 


„ poles.” 


8. 


(+) 1. Burr. 440. ning away and breaking his priſon (5). Therefore Loxzp Maxs- 


FIELD held, that where one GREEN, being arreſted in the county of 


Kent, and in cuſtody of the ſheriff under a HABEASs corPus, was 

ermitted, at his own deſire, to call at the houſe of his attorney 

L. Roſe v. out of the county, this was not ſuch an eſcape as would conſtitute 
8 an act of bankruptcy under this ſtatute, for he had not the leaſt 
* vieets9% criminal intention to diſobey the law or to defeat his creditors (0. 


70. Accepting TExrRIx, By 5. Geo. 2. c. 3. F. 24. If any trader, after 


a compoſiti on et iſſuing any commiffion againſt him, pay to the rſon who ſued 


a fler a Come G - : * in 3 tis 
mimion has * out the fame, or otherwiſe give and deliver to ſuch perſon goods 


ifued, | * or any other ſatisfaction or ſecurity for his debt, whereby fuch 


<< perſon ſhall privately have and receive more in the pound in re- 
ſpect of his debt than the other creditors, it ſhall be an act of 
bankruptcy, and the former commiſſion may be ſuperſeded and 
another commiſſion granted; and the perſon taking ſuch goods 


or ſecurity {ſhall forfeit his whole debt, and refund what he re- 


« ceived.” 


was ſealed on the 13th of May. On the 19th of May he agreed, 

upon, 'TyLzz's paying him two hundred pounds, and giving him 

Ts ſecurity for the remainder of his debt, that the commiſſion ſhould 
) Vernon v. die away. And \it was held by Mr. JusTicz BurLrzs, that this is 
72 3. matt of bankruptcy within he expreis words of the ſtatute (9. 
11. Members FErzvaxTHLY, By 4. Geo. 3. c. 33. Any creditor or eredi- 
ef Parliament: © tors, as deſcribed in 5. Geo. 2. c. 30. (x) to any perſon having 
may be bank- ( privilege of parliament at any time, upon affidavit being made 
(x)Vide 8 and filed on record at Weſtminſter that ſuch debt is juſtly due, 
3. Introdudtiop. and that the debtor is a trader, may ſue out an original bill and 
2 4 ſymmons; and if any merchant having privilege of parliament 

“ fhall not, within two months after perſonal ſervice of a ſum- 

„ mons, pay, ſecure, or compound for ſuch debt to the ſatisfact ion 
af ſuch creditor, or enter into. a bond in ſuch ſum, and with two 
ſufficient ſureties as any of the Judges of the court out of which 


„ the ſummons ſhall iſſue ſhall approve of, to pay fuch ſum as 


A 


his means an eſcape againſt the conſent of the ſheriff, or run- 


Ove Tuackxxy ſued out a commiſſion againſt Tyrzs, which 


— xs FLY FEY ——_ ETSY 


hall 
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© ſhall be recovered in ſuch action, together with coſts, he ſhall | 
e be accounted and adjudged a bankrupt, from the time of the 
« ſervice of ſuch ſummons.” _ ER es 9 
Tux LEGISLATURE having thus by poſitive laws declared what Cooke, 125. 


acts ſhall be conſidered as eriterions of ir ſolvency or fraud whereon 


to ground a commiſſion; none other can be admitted by inference 
or analogy : therefore if a trader, hearing that a Titi FACIAS is 
iſſued againſt him, to the intent to preſerve his goods from being 
levied in executisn, clandeſtinely conveys them out of his houſe 
and conceals them privately, it is not an act of bankruptcy. | 
So allo if the goods of a trader be ſeized under a rIERI FACIAS, 
and fold zona FIDE, and the vendee permits the owner to continue 
in poſſeſſion, upon condition that he ſhall pay over to the vendee 
the money they afterwards fell for, it is not an act of bankruptcy. 4 
So alſo to give money for notice when a writ th6uld come to the Bull. N. P. 40. | 
ſheriff's office, is not an a& of bankruptcy. 5 
If a banker refuſes payment, and ſtill appears, and continues to Caſ. in Ch. 42. 
keep his ſhop open, he mere ſtopping payment is not an at ß 
bankruptcy, © = 3 Wy 


CHAPTER THE FOURTH. 
Of the Progf of Debts. 


HE firft public meeting of the commiffioners is uſually em- 
1 ployedin the proof of debts, although debts may be proved 
at any of the meetings appointed by them. | 
The aim of the Legiſlature in all the ſtatutes concerning bank- 
rupts is, that the creditors ſhall have an equal proportion of the 
bankrupt's effects; and every creditor may come in and prove their | 


debts within four months after iffuing the commiſſion, and until-a (a/ See 1. Jae. 


dividend be made, without paying, as was formerly uſual, any con- 1. © 3 

3 ſum of money whatſoever for or on account of ſuch * Peng 
ebt (a). ee | . 5 e 1 
The common proof required is the oath of the creditor, which is 

binding unleſs hs bankrupt or the other creditors object to it, 

and then the commiſſioners may require and hear other evidence of 

the truth of it; and if, after hearing ſuch evidence as the creditor 

can adduce to ſubſtantiate his debt, the commiſſioners have any 

doubt, they may admit him to claim it only, which refers the proof 

to ſome future time, and obliges the aſlignees to notice that Gb a 


debt is in demand. | 


As the power of proving debts under a commiſſion of bankruptcy 
differs according to the nature of the debt and deſcription of the 
perſon to whom it is due, we ſhall endeavour to explain this title 


under the following arrangement: 
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A perſon having a cauſe of action only is not a creditor capable | 
of proving a debt under the commiſſion, for the damages are un- 
certain; , Ba if he has commenced his ſuit and obtained judgment 

| before the act of bankruptcy committed,-it, then becomes. a legal 
fb) Cro. Car, debt (5), and may be proved. Thus, in afſhult and battery before 
166. bankruptcy; during the bankruptcy the plaintiff has a verdict with 
damages, but had not judgment till after the certificate. The court 
were of opinion the plaintiff could not come in under the commiſ- 
ſion, becauſe it was not a debt due at the time of the bank- 
e) 3. Wil, ruptey (c). But where a defendant had given a bail-bond, which 
272 and the Was forfeited before the commiſſion by non-appearance, and an ac- 
caſes there tion was brought upon the bond,, it was held that the debt was 
barred by the certificate, although the judgment was not obtained 
till after the certificate allowed,. and conſequently was proveable 
under the commiſſion, for it ae 5 _ accruing before the bank- 
ruptcy, and not a contingent debt reduced to a certainty (4). 
cy i 2 995 . alſo that if a oben having a cauſe of 9 2 
woRDs,. obtains a verdict: previous to the bankruptcy of the de- 
fendant, he may prove the damages anD cosrs, although the judg- 
te) Langford v. ment is not 1 till afterwards (); for is is eftabliſked by the 
Ellis, Eaſt. verdict that the causk or AcT10N ſubſiſted anterior to the bank- 
— 1785. ruptcy (J), and therefore would be barred by the certificate, by 
# dine force of the 4. and 5. Ann. e. 17. which fays, that perſons becoming 
hg .  bankrupts and conforming ſhall be diſcharged from all debts due 
| and owing at the time of the bankrupicy, and' if ſued for any 
ſuch debt may plead in general that the causk or Acriox accrued. 
before ſuch time as he beeame bankrupt. | Ho 


2 AGRE EMENTS. 


A Trader agreed with the Eaſt India Company at one of their 
fales for the purchaſe of a. parcel of Eaſt India goods to be paid 
for at. a future day, and before the day of: payment arrived the tra- 
der became a bankrupt; and it was held, that this was not a debt 

fe} 2 peere Proveable under his commiſſion, becauſe the goods were not deli- 
Williams, 396. vered, nor was the contract ſigned with the party, and therefore 
Loft. Future not within the ſtatute 7. Geo. I. c. 31. reſpecting debts payable at 
Debts.” a future day (g). vs | | T 
But where A. agreed to build certain houſes am B. furniſhed him 
with materials, taking an affignment of the agreement for his ſe- 
curity, but before the a{lignment was made A. became bankrupt; 
it was held, that B. ſhould have all the money he advanced after 
he had a ſpecific intereſt in the agreement, and be conſidered as 
a creditor only as to what he gave credit for. before: as in the 
bailding of a ſhip, if the builder becomes bankrupt, whatever N 


| exchange to one Ha RRISON, in order to induce him to diſcount it 


Laws relating to Bankrupts. = 35 
als are afterwards furniſhed for the purpoſe of finiſhing it, ſhall | 
be wholly paid for and not blended with the bankrupt's eſtate (4). (5) Green, 98. 
Lxw1s and PotTzz agreed to warrant the payment of a bill of 


without their indorſement : Lzwis and Porrkx became bankrupts, 
and LoßD ThuzLow refuſed to permit HARRIsoN to prove the 
bill of exchange under this agreement; for the holder 4 a bill, in 
order to prove it under the 7. Geo. 1, c. 31. muſt make himſelf a (i) 2. Brown's, 
creditor by indorſement (). —2 9 Ch. Caſ. 615, 


VF 


Where the payment of an annuity is merely perſonal againſt the 

bankrupt himſelf, and not ſecured on the real eſtate, or payable 

out of any ſpecific portion of the grantor's effects, the arrears only 
which have accrued previous to the bankruptcy are proveable under | 
the commiſſion, unleſs the penalty af the annuity-bond has be- (I) 2.Vez. 490. 
come forfeited, and then the Court will order a value to be ſet on :. Ak. 251. 
the annuity, proportioned to the time it has been enjoyed, and 2. Black. Kep. 
permit the ſum at which it is valued to be proved under the com- : 5 Ck. 
miſſion (+4); and the receiving payment of the arrears of an annuity Caſ. 268. 
after forfeiture has once taken place, will not be ſuch a waiver Ot, Dougl. 502. 
the forfeiture as to take the caſe out of this rule (7). But if the | 
annuity is ſecured by a deed of covenant, and a bond is likewiſe 
given as an additional ſecurity, and forſeited for non-payment be- 
fore the bankruptcy, the creditor is not obliged to prove under the 
commiſſion, but may proceed at law for a breach of covenant, vot- 
withſtanding the bankrupt has obtained his certificate (). Be-(m) 4. Burr. 
veral perſons had bought annuities for the lie of the bankrupt at 2446. _ 
five years purchaſe. The affignees conſented that the arrears Povgl. 93- 
ſhould be computed, and the growing payment valued, and that 
they ſhould be admitted to prove debts to the amount under the 
commiſſion; but the Court ordered a ſpecial meeting of the credi- (2) Ex parte! 
tors before the proof was allowed, to take their opinion whether Ceter, 1. Brown 
the aſſignees ſhould conſent (2). | ay Ch. Caſ. 267. 


4. APPRENTICE S. 


An apprenticeſhip is not diſſolved by the bankruptey of the maſs 
ter (o); but an apprentice is entitled to be admitted as a creditors) Stra. 582. 


under his maſter's commiſſion for ſo much of the apprenticeſhip fee 8. Mod. 258. 


as ſhall appear to remain after deducting tor the time he has 5, oY Ray. 
lerved (y); and indeed as it is conſidered a hard caſe to make (3 1 Ak. 14 
him come in as a creditor, Logd HARDWICEE held, that the moſt G, een, £8. _ 


Equitable method was to allow the apprentice a groſs tum out of {4 ) 1. Ak. 26. 
the bankrupt's effects; and commiſſioners have of late years recom- Green, £8, in 
mended it to creditors to allow it (7), for it is entirely an indul- eis. 
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gence on the part of the creditors, the Court not being able to make 
(r) Cooke's an order for this purpoſe, but only that he ſhall be admitted a cre- 
B. bh 188. ditor (7): 8 | 5 


3. ASSIGNEES OF BANKRUPT. 


Winsmors drew ſeveral bills of exchange an RicxarmDsow 
AnD Co. payable to HAU R or order, which bills were accepted 
by Ricyaz2s0n AND Co. for WIXs Monks ſole account, on his 
undertaking to lend them money or effects to pay and ſatisfy theſe 
bills before they fell due, but did not keep his promiſe. Wizsmors 
drew ſeveral other bills of exchange on one HARRISs, ſome of which 
were payable to Ha RUR, and others to one STEPHENS. OTE- 
PHENS remitted the bills payable to him to RIichARDSON AND Co, 
on his own account. Ricxarvson AND Co. indorſed them over; 
but before they became dye the parties became bankrupts, and theſe 
bills were proved by the 14e under RIichARDsSsOO0N AND Co.'s 
commiſſion, and they received a dividend. Lonap HARD wickx or- 
dered RIcHARDSo AND Co.'s aſſignees to be admitted creditors 
under WINsMORE Ss commiſſion for the amount of the dividends they 

(s) 1. Alk. 123, had paid to the indorſees of theſe bills (s). | 


6. AS SIGNE ES oF BONDS. FS: 


| A Bond cannot be aſſigned over by law fo as to enable the aſſignee 

(:) 3. Lev. 234. to ſue in his own name (7); but in equity a bond is affignable for a 
3- Ch. Rep. 50. valuable conſideration paid, and the affignee alone becomes entitled 
to the money, and may prove it under a commiſſion of bankruptcy 


Chr. Vero. 89. againſt the obligor (2); but the obligee or aſſignor muſt join with 


the aſſignee in the depoſition that he hath not received the debt, 
or any part thereof, or any ſecurity or ſatisfaction for the ſame; 
for if the obligor has diſcharged the debt, though he paid it to 
the obligee with notice of the aſſignment, yet his eſtate is in ſuch 
caſe totally diſcharged, and the aſſignee muſt take his remedy over 


(x) Green, go. in equity againſt the aſſignot (x). 
7. ASSIGNEES OF DEBTS. 


Debts are aſſignable, on a good conſideration, ww x@viry, 
| though they are nat aſfignable in xaw; but it muſt be for a legal 
(3)2. Ch.Caſ.y. debt previouſly due by the aftignor to the aſſignee (y), for the aſ- 
©" Ggnment of a choſe in action, unleſs it be in ſatisfaction of a debt, 
is prima facic voluntary and fraudulent. By the cuſtom of mer- 
chants, however, a merchant may affign debts, and the aſſignee 
ſhall be admitted to prove them as a creditor under the debtor's 
eſtate ; but the original creditor muſt join in the depoſition with 
the affignee, e 5 


8. ATTORNIES, 


— 
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ke 5-9 | | 
re- qv -ATTORNIES. 
An attorney who has done buſineſs for the bankrupt muſt come 1n 
as a creditor under the commiſſion for the amount of his bill of coſts ; 
3 but if he has papers in his hands belonging to the bankrupt he may 
SON retain them if he pleaſes until the aſſignees ſhall pay the amount of (s] Green, 91. 
ted his bill; for he has a legal lien upon them, as well againſt the aſ- 92. 
his ſignees as againſt the bankrupt himſelf (2) 7. Viner, 74. 
eſe E- | 8 FER | 
1ch | | e | | 
055 Bail are not conſidered as creditors until they are damnified; 
"nz . for the debt which, as bail, they may become liable to pay 1s merely 
T1 contingent, and contingent debts are not permitted to be proved, 
o. unleſs the contingency takes effect before an act of bankruptcy 
* | committed. Therefore where a perſon became bail in error, and 5 
1 afterwards committed an act of bankruptcy, on which a commiſſion 
de iſſued and he obtained his certificate, and then the judgment was 
1 affirmed, it was held that the certificate did not diſcharge him 
from an action on his recognizance, becauſe che debt was merely 
contingent at the time of the bankrupcy, and conſequently not | 
proveable under his commiſſion (a) : but if the bail pay che mo- ( Sira. 1043, 
| = ney, and afterwards the principal becomes bankrupt, they may 
nee prove the money ſo paid under 1 commiſſion (5); and if the bail, (1. Com, Dig. 
T2 or any party engaging to pay the debt of another, be taken in ex- 27. | 
led ccution for that debt, Je impriſonment is confidered as payment 
cy and ſatisfaction, fo as to give him a right of proving it under the : 9 
it commiſſion of his principal (c) : but unleſs the bail or ſurety have (e) 3. Wil. 13. 
ebt, actually paid the money for which they had become anfwerable, or j 
12e; are in execution for the nonpayment of it, before the principal has 
to committed an act of bankruptcy, it appears to be ſettled by a va- 
uch riety of determinations, that the debt for which they are bound — 
ver is not proveable under the commiſſion (4) : for inſtances of which (4) 3. Wilſ. 13, 


the reader 1s referred to the ſubſequent part of this Digeſt „where * =o ride 


is is conſidered what debts are, and what debts are not, barred by C 
ed f re, NOM ! | owp. 525. 
the bankrupt 8 certificate; for the creditor's right to prove, and 2 Black. Rep. 
the bankrupt's right to be diſcharged, are reciprocal and co- 840. 


TY, | ene | | a * fs 
gal | e te» £7 N 599. : 
al- Þ | 10 BILLS AND NOTES. | 

bt, NT, 5 1 E Os 

er- Formerly, if a bankruptcy intervened between the drawing of a 

nee bill or note and the time of its becoming due, the holder of it 

T's could not prove it under the commiſſion of the bankrupt, becauſe 

ith | the cauſe the of action, which commenced only when the bill became 

| due, had not accrued at the time of the bankruptcy. But it is 

[ES, now enacted by 7, Geo. I. c. 31. that as traders are frequently 
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obliged to ſell upon credit, and to take bills, bonds, promiſſory 
notes,, or other ſecurities, payable at a future day, that all and 
* every perſon and perſons who have given credit on ſuch ſecurities as 
4 aforeſaid, to any perſon or perſons who ſhall become bankrupts, 
% upon a good. ; valuable conſideration bond fe, for any ſum 
* or ſums of money, or other matter or thing whatſoever, which 
* ſhall not be due or payable at or before the time of ſuch per- 
« ſon's becoming bankrupt, ſhall be admitted to prove his, her, or 
20 hes ſeveral and reſpective bills, bonds, notes, or other ſecu- 
© rities, promiſe, or agreements for the ſame, in like manner as if 
* they were made payable preſently, and not at a future day, and 
« ſhall be entitled to a proportionable dividend on ſuch bankrupt's 
* eſtate, deducting only a rebate of intereſt and diſcount on ſuch 
bills, &c. at the rate of 57. per cent. for what he ſhall fo re- 
e ceive, to be computed from the actual payment thereof to the 
© time ſuch debt, & c. ſhould or would have become due and pay- 
| « able in and by fuck ſecurities as aforeſaid.” 8 
x. Atk. 107. The holder of a bill of exchange or promiſſory note, for they 
109. 129. are both put on the ſame footing by 4. and 5. Anne, c. 5. may 
2. Feere Wms. prove it under a commiſſion againſt all the parties to it, and re- 
* ceive a dividend from each upon his whole debt, ſo as he does not 
| receive more than twenty ſhillings in the pound : but if the holder 
applies to prove his debt, after receiving part from either of the 
Parties, he can then only prove for ſo much as remains unreceived. 

So alſo if a bill of exchange or promiſſory note is drawn by way 


38 


«ag + _ of accommodation, yet the party holding it for a valuable conſide- 
ration is intitled to prove to the whole extent of the bill or note, 
and receive the dividends, provided they do not amount to more 

| than twenty ſhillings in the pound, on the conſideration he gave, 

Maydwelbscaſe So allo if a man agrees to lend his acceptance to another, pro- 


in the Court of vided he will find a ſurety to become bound that the money 
Chancery, in ſhall be furniſhed to pay it, and the borrower and the ſurety give 
April, 2785. their joint and ſeveral note of hand for this purpoſe ; if the bor- 
rower and ſurety become bankrupts, the acceptor ſhall be allowed to 
prove this note of hand under their ſeveral eftates, although the 
commiſſions iſſued prior to the acceptance becoming due, or to 
the time which the bankrupts, by their note of hand, had promiſed 
to pay the money; for the liability to pay money is a good con- 
ſideration for a bill of exchange, and will intitle the party to prove 
it, although the payment is to be made in ſuture, or depends on 
See the caſe in a contingency. Thus, where MiTcyzr, and CHETER borrowed a 
the Addenda to promiſſory note for four hundred pounds of BzNjamiN Bra u rox, 
the firſt edit. of for which they gave him an accountable receipt, promiſing to re- 


. C. B. L. xIvV> fund the ſaid four hundred pounds to him on demand, and placed 


the ſame in the hands of MARLIAR PELL and Down, as a col- 
lateral ſecurity for their dee the drafts of MrrenEL and 
Cuxrzz, without effects to the ſame amount; Brauroy being 


called upon by Marrar and Co. to pay this money, gave them 
kis bond for the amount, and thereby took up his note thus 1 
5 | | _Uted 


| againſt FoxziTY and Wilks, to take them up. 


of the debt muſt be poſitive, both by the 12. Geo. 1. c. 29. $. 2.655. 
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fited with them, payable to and indorſed by MirchEzT and Cyx- See alfo Lord 
TER. Afterwards MiTcHzL and ChkErEx became bankrupts; and 8 | 
BzAauFoy, on application to the Chancellor, was allowed to prove Pn on 
the promiſſory note from Mitcxzr, and CHETER to him. Gift edit. of C 
Span, of Briſtol, was in the habit of diſcounting bills of exchange B. L. xiv. 
for Scorr and Pra RkSOx, of London. Scorr and Pxaxson pro- Ibid. xÞx. 
cured one Foxsrru to draw bills upon one Wikis, payable 
ſometimes to the order of Spax, and ſometimes to the order of 


Fonsrrn - a ſet of which bills Scorr and Praxsox ſent, with- 


out any indorſement by them, to Syan, and received the value of 
them in Briſtol Bank bills. Before the bills of exchange became 
due, both FoxsiTy the drawer and WiIIkIxs the acceptor failed, 
and Spax, as the.indorſer, was obliged, after the commiſſions iſſued 


And the Lord 


hancellor conſidered it as a very clear point, that a bill of ex- 


change negotiated after the bankruptcy of the acceptor, might be 


proved under his commiſſion, although the party were not pol- 


| feffed of it at the time of bankruptcy, for the debt accrued by the 


acceptanee ; and that as in this caſe Sean had paid a conſidera- 


tion for theſe bills, though not to the bankrupt, and had become 


the holder of them in a fair manner, he was intitled to prove them 
under the commiſſion. - | 


The coſts and charges of proteſting bills, which have accrued Green's B. L. 
before. the commiſſion iſſues, are allowed to be proved; but no e 
part of the coſts which ariſe afterwards. | | r. Ak. 187 

If intereſt be expreſſed in the body of a bill or note, the amount 
of it may be proved. FVV . s 

The full amount of a bill of exchange may be proved, notwith- 
ſtanding the holder may have deducted the diſcount on it when it 
came to his hands. 5 Bs | 


II. BOOK-KEEPER. 


The poſitive oath of the book-keeper of a merchant or trader is 
ſufficient to hold his maſter's debtor to bail, and therefore his de- 


| Poſition, in eaſe of bankruptcy, ought to be admitted by the com- 


miſſioners as proof of the debt due to his maſter (e); but his oath (*/ —= 97. 
te 2. Burr. 
perpetuated by 21. Geo. 2. c. 3. and 25 the eſtabliſhed rule of the 


12. B O N D 8. 


By the ſtatute 7, Geo. I. c. 31. it is recited, © That traders are 
often obliged to ſell and diſpoſe of their goods upon ci edit, and 
to take bills, zoN Ds, notes, or other ſecurities for their monies, 
payable at a future day, and that it was queſtionable whether 


a: s # . . 
perſons giving credit on such SECURITIES could prove their 


„ debts, 


* 
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t debts, in caſe of bankruptcy before ſuch ſecurities became pay- 
« able;” and therefore enacts, © that every perſon who ſhall give 
* credit on ſuch ſecurities as aforeſaid, upon good and valuable 
« conſideration, ſhall be admitted to prove the ſame as if they 
e were payable preſently and not at a future day, deducting only 
„ thereout a rebate of intereſt at 51. per cent. until fuch debt would 
have become due.” | | 1 

It has been determined, and is now ſettled, that although the 
preamble of this ſtatute is ſpecial and particular, yet that it ex- 
tends to a bond for the payment of an annuity for a term of years; 
and indeed to all zoxnns, bills, notes, and other perſonal ſecuri- 


V Pattiſon v. ties, payable at a future day cxzxTtain, though not given by the 


Banks, 


bankrupt for GOODS SOLD and delivered to him in the courſe of his 


Cowper, 540. trade 5. 


(ge) 1. Term 
Rep. 17. J 


637 2. Term 


So allo a bond given to pay the debt of another at certain in- 
ſtalments, is within the meaning of the act: as where Sa Muzl. 
Lrovp, being indebted for goods fold and delivered to him by 
Brooks, was arreſted, and EpwaxDp Lroyp became ſurety with 
SAMUEL in a bond to Brooxs, to pay the debt by inftalments, 
and before the firſt default EDwaRD LIorp became bankrupt ; 
it was held, that Bxooxs was enabled to prove the bond under the 
commiſſion (g). EL” | 

So alſo td a ſurety, bound with his principal for payment of 
money by inſtalments, take an abſolute bond from the principal, 


_ conditioned for the payment of the amount of the inſtalments be- 


fore the firſt of them will be due, and before that time the prin- 
cipal becomes bankrupt, it is a good conſideration ; and the bond 


Rep. 100. Mich, may be proved under the commiſſion, although the money was not 


28. Geo. 2» 


i) Ex parte 
Caſwell, 


497. 
2. Peere 
W ms. 297. 
Sed contra, 
1, Atk. 1 18. 
(*) 2. Peere 
Wm. 499. 


paid upon the inſtalments at the time (). 


But the bond muſt be payable at a day cxrTain, or upon a 
contingency which has happened before the bankrupt's eſtate is 


2- Pcere Wms. fully adminiſtered (7) ; foy if the contingency does not happen till 


afterwards, it is not a bond within the meaning of the act (&), and 
therefore not barred by the certificate (1). „ 
An annuity bond, if forſeited before the act of bankruptcy, may 
be proved by ſetting a value on the annuity, and the receipt of ar- 
rears will not waive the forfeiture; but if it has not become for- 


{m)Cooke's B. feited, the arrears only can be proved (m). 


L. 181. 184. 


A bond given by a huſpand to pay a ſum of money in his life- 
time to truſtees, to be laid out upon the truſts mentioned in the 
marriage ſettlement, if the huſband becomes a bankrupt, this being 


01. Atk 17%. a debt due in his life-time, and before the hankruptcy, the Court 


257. 
Wincheſter's 
cale, 


I. Atk. 116. 
Davies, 539. 


Cooke's B. Le will let in the truſtees to prove ſuch debt, according to the 


truſts (z). | | | 
Where a father gives a bond to his intended ſon-in-law, on the 
marriage of his daughter, to pay a ſum of money after his death, 
and intereſt in the mean time on particular days and times, and 
there is a breach of the condition of the bond, and the tather be- 
comes a bankrupt; this is a legal debt, not depending on contin- 
| FS | geucy 
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gency whether it is or is not to be paid, and therefore may be 
proved under the commiſſion. „ 

But if a trader gives a bond on his marriage, to ſecure a certain Caf well's caſe, 
ſum to his wife, 1s sHE $URvIvEs HIM, and he becomes bank- 2. Pecre Wms. 
rupt, this cannot be proved under his commiſſion ; for in regard of "_” 
the contingency, that the wife may die in the life of her huſband, 
it is not debitum in preſenti, and may never be debitum in futuro.— 

So alſo a bond given by a huſband to truſtees, conditioned, that if 
his heirs, executors, or adminiſtrators, ſhould pay ſuch a ſum 
within two months after his death. to his wife, if he ſhould ſurvive 4% Ld. Ray 


him, is not proveable under this commiffion (-).—So alſo where à 1546 


bond is given by a huſband to truſtees, for the uſe of his wite, and) Mathews's 


the contingency is made to happen upon the inſolvency or bank- caſe,Dec. 1786. 


ruptcy of the huſband, this will not enable the truſtees to come in Sce 3 
| | 5 LIK ways Cale, 


as creditors (2). 5 | I. Atkins, II 
Where a bond is given by a huſband to leave his wife five hun- 2d 3 
dred pounds, or a third of his eſtate, at her election, and he be- caſe, I. Alk, 120 
comes bankrupt, and the aſſignees apply to Chancery to have the 
fum raiſed by ſale, the Court will a her to prove the five hun- 2. Vern. 662 
dred pounds as a creditor. „ 5 5 
Bonds given by partners in their ſeparate and individual capaci- 
ties, may be proved under the joint or ſeparate commiſſions of the | 
obligors, if the money for which ſuch bonds were given was ap- (g) Ex parte 
pu to the partnerſhip fund; for it is a joint debt in reſpect to its Clowes, 172g, 
ving come to the joint uſe, and a ſeparate debt from the nature & Wy owns Cn, 
of the ſecurity (9). 7 25 nn 


= © A teſtator, who was uncle to the bankrupt, and to whom the bank- La» rance'scaſe | 
rupt was indebted one thouſand two hundred nds, by his will 5 — | 
pats” 5 


forgave him one thouſand pounds part thereof, if he ſhould pay to 610. 
his ſiſter ſixty pounds a year; but if he ſhould fail in ſo doing by 
two months, the executrix was to call in the one thouſand two hun- 
dred 8 the fiſter to have the intereſt thereof for her life; 

and if he ſhould punctually pay the ſame, then, after the deceaſe 
of the ſiſter, he was to pay two hundred pounds, the refidue, to 

the executrix. The bankrupt had given his bond to the fiſter for 


the money, and the payments had ſeveral times been in arrear, but 


| had been afterwards paid. The Chancellor held, that the execu- 
trix ſhould prove this bond of one thouſand two hundred pounds 


under the bankrupt's eſtate.  _ 


It is reported by Mr, Prxxx WirIIaus to have been determined Smith's eaſe, 


by Loxd ChaxckIIoR Haxcovar, that if A. lends money to 1. Peere We. 

B. and C. on bond, and B. becomes bankrupt, and his eſtate is 27 

affipned by the commiſſioners, and then . ſues C. and takes him 

In execution on a ca. ſa. and afterwards conſents to his eſcape ; yet 

that A. ſhall come in as a creditor of the bankrupt for a moiety 

of his remaining debt. But Mr, Cox, the learned editor of theſe 

Report makes a quxR, Why A. ſhould not, in this caſe, be al- 

lowed to come in for the remainder of his whole debt out of = 
e 1 effects 
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1. Atk. 110. 


Aſuccin Digeſt of the 


effects of the bankrupt, ſince each of the obligors was liable to him 
for the whole. And in WirDman's Casz it is ſaid by Loxp 


Craxcrrror HaxDwicke, that where there are ſeveral obligors, 


the obligee may have ſeveral actions, judgments, and executions 
againſt them all, provided that he does not levy more than one ſa- 


Cooke's B. L. tisfaction for his debt. Mr. Cooxx alſo, in his Bankrupt Laws, 
v. 395 2. edit. puts a QUERE to the determination of Lozp Haxcovar.. : 


1 . Atk. 70. 


„ 992 Vezey, 
75. 


|| racy, 159. 
te Will, 371. 


Lors p Cranceiior HARDwiekE ſaid, that though a creditor 
by bond, and alſo upon an open account, was finally to be ad- 


mitted as a creditor only for the balance; yet it was every day's 


experience to admit him to prove the bond debt ſubject to a ſubſe-⸗ 
quent inveſtigation of che account. © 74 


13. CAUSE OF ACTION. Ses Action. 
CHILDS 


Miss Macxtin petitioned the Court of Chancery to be admit- 


ted a creditor under the commiſſion iſſued againſt her father, for 


the money he had received from the managers of the theatres on 


her account, offering to deduct therefrom the expence of her main- 
tenance during the time of her acting on the ſtage. Loxp HARD 


Wick ſeemed inclined to think, that children who are ſent out to 
work by their parents, and whole earnings the parent. receives, 
cannot maintain an action for money had and received to their uſe 
while they lived together, and therefore it would be dangerous to 
eſtabliſh it as a general rule, that ſuch monies could be called back 


| after a length of time, becauſe of an act of bankruptcy. He ac- 


cordingly referred the preſeut caſe to the commiſſioners, to - enquire 
how much the father received to the child's uſe, unleſs as to fo 
much as was a covenant with the daughter herſelf. But it was 


agreed, to avoid expence, that Miſs Macklin ſhould be admitted 


as a creditor. for a particular ſum; but no allowance to be made 


for maintenance (r). 


o <> * 


Where a creditor cannot aſcertain his debt ſo as to ſwear to it, 
or is not able to produce his ſecurity, or where a perſon who acts in 


miſſioners uſually allow ſuch perſons to enter a claim; but the 


/ claimant will not be entitled to a dividend urtil he has proved his debt 


on oath, which if he does not do before or at the time a dividend is 
declared, the claim will be firuck out of the proceedings, unle!s 
he gives ſome very good reaſon, to be allowed by the commiſſioners 
for the neglect: ſuch claimant, however, may afterward ſwear to 


þis debt, and, with the conſent of the creditors, receive his pg” 
| | al | 0 


right of another cannot ſhew his authority, in theſe caſes the com- 


"28 ;4 * 
N . 


} 
1 
7 
i 
b 
N 
; 


. Laws relating to Bankrupts. 


ing in handy for e If the creditors, under theſe circum- 
ſtances, refuſe, the 


be paid his proportion of the firſt and future dividends. 


16, L K * K 


The clerk of a comp any is uſually appointed receiver of the See ante, 
company to which he belongs, and therefore is the proper perſon 
to prove a debt due from a bankrupt to his company; but he muſt Green, 98 

3 50 


produce his appointment under the common ſeal of the company, 


and exhibit it to the commiſſioners, 
179. COLLATERAL UNDERTAKINGS. 


The following caſe was determined by the Court of King's Bench, Cowper, 460. 


in Trinity Term 16. Geo. 3. on a caſe referred out of the Court of 
Chancery: On the ioth of June 1773, Jamzs AbNEr, a broker, 


fold to GORE HxnsHaw quantities of Ruſha tallow, the pro- 


perty of Joun Buckxmormt; and there being a balance of two 
hundred and eighty pounds eighteen ſhillings and four-pence due to 


Bucxnorme, ADNEY pov BucxhoIluER HENSHAw's rote, dated 


roth June 1973, for three hundred and fix pounds thirteen ſhil- 


lings, payable to Bucxyorme five months after date, being the 


price of the ſaid tallow. In July 1973, Hzxsnaw wanting more 
tallow, ADnzy, as broker, applied to Bucxnorne to ſell it him; 


when Bucknormt told him, that as HENSHAW was indebted at 


that time to him as above, and as he had no other ſecurity than 


the above note, he declined. giving him further credit ; whereupon 


Apnty anſwered Bucknorms, that HENSsHAWw was a ſafe man; 


that the note would be regularly paid, that he might fafely give him 

credit for more goods; that he, Apykv, in conſideration of the ſum 
of one pound ten ſhillings ard ſeven pence, paid him as a premium 
would guarantee or ſecure the payment of the ſaid note: which 


propoſal Buckholu agreed to, and paid him the one pound ten 
ſhillings and ſeven-pence, and afterwards delivered more goods to 


the ule of Hzxsnaw; and Ab xv, on the 12th July 1773, gave 


Bucxnormt the following undertaking, ſigned by him, viz.— 
In confideration of the ſum of one pound ten ſhillings ard ſeven- 


« pence received of Mr. JohN Bucxrorns, I hereby make my- 
* ſelfanſwerable for the due payment of Groxcts HExsHAw's note, 


dated the 10th June, to the Order of J. Becxyorms, for three 
hundred and fix pounds thirteen ſhillirgs, payable in five months, 
« ard due Iloth November.”'—On the Sth ot September 1773, a 


commiſſion of bankruptcy iflued againſt AlNkx, and he was de- 


of the firſt dividend, if the aſſignees have ſufficient money remains > | 


reat Seal will order it on petition, provided 
the claimant has not been guilty of groſs laches; and, if the fund 
of the firſt dividend is exhauſted, will direct that ſuch creditor ſhall | 


„% Bouk- 
keeper.” 


43 
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clared bankrupt. Hznsxaw did nat pay the note when it became 
due; but continued his trade till the 2d of December 17%3, when 
he was declared bankrupt. The queſtion was, Whether Apnzr's 
engagement was to be conſidered as a debt due from him before the 
iftung of his commiſſion, fo as to. be proved by Bucxxorms un- 
der it? ox, Whether it was a collateral ſecurity for the payment of 
the three hundred and fix pounds thirteen ſhillings, iN casx the 
faid HsnsHaw did not pay it ?—The Court were of opinion, that 
it was a COLLATERAL ENGAGEMENT, and therefore that it reſted 
in CONTINGENCY at the time of the commiſſion iſſued againſt Ap- 
NEY; and being then uncertain whether it would become a debt or 
not, it could not be proved under Abxxv's commiſſion. | 
| Alſop v. Price, So alſo where one Pick gave his joint and ſeveral bond with 
i Doug. 160 one LAWRENCE to the Chamberlain of London, and others, for two 
hundred pounds, conditioned, that if LAWRINC E, his executors or ad- 
miniſtrators, ſhould pay the intereſt, and, within twenty days after the 
| expiration of five years, in caſe he ſhould ſo long live and enjoy the be- 
nefit of che ſaid two hundred pounds, repay, or cauſe to be repaid, to 
[4 the Chamberlain of London for the time being, the faid principal 
0 | ſam, that then the bond ſhould be void; Pztiex became a bankrupt : 
5 | and it being admitted that the bond had not been forfeited by the 
breach of any of the ſtipulations until after the act of bankruptcy, 
the Judges of the Rog Bench were all of opinion, that this 
was not a debt proveable under the commiſſion, for that Pzice, 
the bankrupt, was not the original debtor. It was not a debt to be 
aid by him ia futuro at all events, but depended on the acts of 
AWRENCE, the principal, viz. whether he did or did not comply | 
with the ſtipulations in the condition of the bond. 8: 
' Dovg. 166, is Woo Rien borrowed an. accommodation acceptance for three 
* hundred pounds of Hzsxuvson, without having any effects in the 
i „ acceptor's hands; and gave to Hxsxuyson an accountable receipt, 
"08 promiſing to provide for the bill when due. The bill was put into 
| circulation; but before it became due WoopsrDGs, the drawer, 
1 See Chillon v became a bankrupt. HrsxursoN, the acceptor, however, paid it 
| __ Wiffen; when it was due. It was contended, on the one hand, that this, 
bl 3- Will, 13. receipt was a mere indemnity, and therefore that HzsxuysoN's debt 


did not accrue till after the bankruptey, On the other hand it 
1 | was infifted, that it was an ablolute engagement, and conftituted a 
|| Ts} Vide ante, debt within the ſtatute 7. Geo. I. c. 31 (s). But Lonp Mans 
| © Bonds” and FiID and Mr. Jusriex Burtzs held, that inaſmuch as the money 
enn.“ was not payable at all events, for Woopzxinez might have taken MW 
j up the bill, and then HsxuTso would not have had any thing il 
Wl to pay, it was collateral, and not proveable under the commiſſion. 
10 Ex parte Harri- S5 alſo where Lzw1s and PorrER entered into an engagement 
1 lou. Trinity in writing to one HARRIsOx, to warrant the payment of a bill of 
Term 1789. hange, in like manner as if they had indorſed it, and b 
24. Brown“ Caf, exchange, in ; ey indorſed it, and became 
in Ch. 618. bankrupts before the bill became due; Ha RRISON afterwards paid 
| the money, and applied by petition to the Court of Chancery for an 
order to be admitted as a creditor, upon this engagement, under 
| — | e the 


x 


ame 
vhen 
Er 
e the 
un- 


at of 
the 


that 
ſed 
Ap- 


t or 


with 
two 
ad- 


r the 
e be- 


d. to 
ipal 
upt: 
the 


Itcy, 
this 


RICE, 
o be 


s of 


pply 


hree 
the 
eipt, 
into 
ver, 


this 
debt 
d it 
ed a 
ANs- 
ney 
ken 
ning 


ion. 


1ENt 
of 
ame 
paid 
r an 
der 
the 


4 
ww 
d 7 
UL 
Ry + 


dankru tcy. 


Laws relating to Bankrupts. | 45 

the commiſſion. But Loxn Tnunlow faid, that although a party 

moſt certainly may warrant the payment of a bill of exchange by 

other means than by indorſing it; yet, in order to enable the holder 

to prove his debt under the ftatute of rebate, 7. Geo. 1. c. 31 (7), (?) Vide ante, 

he muſt make himſelf a creditor by indorfement; for there 1s no N Bills and 

debt proveable under the provifion of that ftatute, but what ariſes OY 

upon the face of the inſtrument. . 8 
Becoming bail for another is a collateral undertaking, which he Strange, 1043. 

is not bound to diſcharge until judgment be obtained againſt his 

principal; and therefore if a bail commit an act of bankruptcy be- 

fore that contingency happens, the perſon to whom his principal 

was a debtor cannot prove the debt under the commiſſion. | 
Hixncxrzy and WirrIN, being copartners, drew a bill on one3 Will. 13. 

CHairTON, payable to Cray, and promiſed Crrrrox, that if he. | 

would accept it they would undertake to find money to take it up, 

and would ſave him harmleſs and indemnified; and upon this un- 

dertaking Cxizron accepted the bill. Before it became due, 

HincxLtz and Wizren became bankrupts, The indorſce of Crar, 


| yu its not being paid when due, brought an action on it againſt 


Cuilrox, the acceptor; and, being arreſted and held to bail, he 
was, after giving bail to the action, ſurrendered to the Marſhal, and 
charged in execution for the debt and coſts, upon an action being 


brought by Cx1trox againſt HincxLzy and Wirrzx during his con- 


tinuance in priſon. The Cout, upon a caſe, held, that no debt was 
due or owing from the defendants to the plaintiff until he was 
charged in execution; and his body being in priſon upon judgment 
and execution for a certain ſum, is the very ſame thing as if the 
laintiff had paid the debt and coſts; which being after the de- 
endants became bankrupts, the plaintiff could not come in under 
their commiſſion; and therefore, the debt not being barred by 
the certificate, he was intitled to recover againſt them in the 
preſent action. | EW. I | | 5 
So alſo where Hocxrity drew an accommodation bill on Noe, 2. Bl. Rep. S 4. 
which he accepted on a promiſe made by HocxLzr to indemnity and tbe caſes 
him, but before the bill became due Hocxizy was a bankrupt ; there cited. 
it was determined that Youxo could not prove this indemnity | 
under the commiſfion, though he regularly paid the bill when it 
became due, which was only ſeventeen days ſubſe quent to the 
So alſo where a perſon enters into a collateral undertaking as a Taylor v. Milla, 
ſurety, but does not pay the debt until after a commiſſion of bank-Cowper, 526. 
ruptey iſſued againft his principal, he cannot prove it under the | 
commiſſion, though the penalty of the bond was forfeited before 
the act of bankruptcy committed; for his whole damage and 


cauſe of action ariſes after the bankruptcy ; and until he is dam- 

nified, which a ſurety cannot be until he is called upon and has paid 

the money, no debt exiſts : and the ſame point was determined in : 

the cauſe of Pavz v. Joxzs (), although the furety was liable to(®) 1. Term 
. „ „ | pay Rep. $99. -- 
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Ch See more ac pay, and was actually called upon, before the bankruptcy, becauſe 
| to the e he had not paid the money till after (x). But where A. and B. 
Bil,“ Le were ſureties for one C. for the payment of money, and had coun- 
q || tingent Debts,” ter-bonds to ſave them harmleis; and the money not being paid 
| ad Surety.” by C. at the day, the ſuretics paid it, and afterwards. C. became 
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h wx ſtatute, and 1 prove what they had paid. 
Maintenant, So alfo if a ſurety, bound with his principal for payment of mo- 
2. Term Rep. ney by inſtalments, take a bond from the Principe conditioned. for. 


100. the payment of the amount of the inſtalments before the firſt of 


bankrupt, and afterwards the inſtalment bond is diſcharged by the 


— - ne — ” —— 
: —— — 
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l ſion: but he cannot maintain an action againſt the bankrupt, if he 
0 has obtained his certificate, ſor money paid to his uſe; for if no 
8 bond had been given, the law would have raiſed an AssuRpSIT 
i | againſt the principal; but as the ſurety did not rely on the 250 
„ miſe which the law would have raiſed, but took a bond as a ſecu- 
l | Ibid. 104. rity, he cannot reſort to an action on an implied promiſe. _ 

Martin v. Court, So alſo if A. be bound with B. as a a ſurety for the payment of 
2. Term Rep. a certain ſum, and take an abſolute bond from B. payable the day 
640. before the original bond will become due, and B. become a bank- 


i rupt before the day of payment, A. may prove this debt under the 


commiſſion, and B. 's certificate will be a bar to an action by A. on 
the counter-bond, though A. does not pay the original bond till 
after B. has committed an act of bankruptcy; for this is an abſo- 


praſenti, ſolvendum in futuro. The bond to A. being made pay- 
able the day before the original bond was to fall due, ſllews that A. 


called upon on the other bond, in which he had joined as ſurety 
with B. | Mn 


18. COLLECTORS. 


W | Greer, 98. A collector of the taxes, who comes to prove a debt under a 
„ commiſſion, muſt produce his appointment or deputation, that the 
Wt commiſſioners may judpe of the legality of his authority ; for other- 

FRAU wiſe the bankrupt's eſtate may be doubly charged for one and the 
Wl lame debt. 85 5 5 | 


bl I | 19. CONTING E N T DE B T 8. 


2. Strange, 865. Formerly bonds, bills, notes, and every other ſecurity payable 


5 ruptey Mhich intervened between the time of their being taken 
1 and the time of their becoming due, becauſe the cauſe of action 


ain! 
1 40 


1, Atk. Rep. bankrupt; Lozp Haxpwicks held they were creditors within the 


them will become due, aud before that time the 13 becomes 


ſurety, he might have proved the counter-bond under the commiſ- 


| lute bond payable to A. at all events, and is therefore debitum in 


ir ſiſted on having the money in his own hands before he could be 


We) g at a day to come, could not be proved under a commiffion of bank- 


did 
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not acerue till aſter che act of bankruptcy; but this being found 


extremely inconvenient and detrimental to the intereſt of commerce, 
the Legiſlature, by the ſtatute 7: Geo. 1. c. 31. before recited, ap- 
plied a remedy where the debt due on theſe ſecurities is payable at 
all events upon ſome certain — future day. 
debts, therefore, which can only become due upon ſome contin- 
gency, or uncertain event, are held not to be within the protection 


of this ſtatute ; and conſequently, if the contingency upon which _ 
they depend does not happen betore the debtor has commenced an 


Thoſe ſpecies of 


47 


Ray. 1545. 


Feere W ms. i 


act of bankruptcy, they cannot be proved under the commiſſion: 1. Ack. 118. 
but if by the previous happening of the contingency ſuch a debt be- Green's B. I. 


eomes debitum in præſenti, it may be proved, although it be „ven- 


104. 


dum in futuro; for there muſt be a debt, that is, ſomething legally 3 B. L. 


due, before, or at leaſt at the time of the act of bankruptcy com- 


mitted. The queſtion, therefore, always is, What debts ſhall be 


conſidered as contingent within the meaning of this rule? and 


which we have already explained by the caſes cited under the ſeve- 


ral titles of © ANNUITIEs, © cavst of action,” Bain,” ai col 
; p 3 „ - ** 
IAT RAL UNDERTAKING; and ſhall give other inſtances of, under 


the titles © covIN ANT, NA RRIA GEK ARTICLES,” rolIcIEs, and 
* RESPONDENTIA BoNDS;“ we ſhall therefore only here obſerve, 


| Figsr, That a perſon who is merely intitled to or poſſeſſes a 3. Will, 250. 
cauſe of action, as for a penalty, for breach of covenant, or da- 272. 5 


= 5 for aſſault and battery, he cannot prove it as a debt, be- 
cauſe the damages, which may be the conſequences of his right of 


action, are uncertain and contingent, until aſcertained by judgment 


1 


SxconDLY, That an order to tax coſts in equity only gives the 
party an inchoate right to them, and they remain contingent until 


the taxation has actually taken place. 


4 


T#1zDry, That the growing payments of an anruity, ſecured a Term Rep, 
by a deed of covenant, are contingent. | ES, | 6. 


* 


Fovarnry, That if one engages to 


againſt the ſurety if the principal fails of payment. 


FieTyLy, A man becoming bail for another is conſidered as 42. Stra. 1160, 


contingent debt. 


SrxTury, A man undertaking to pay a ſum of money for ano- Cowp. 525. 
ther does not | 
ungency, 


create a debt proveable, byt it remains in con- 


4 


Dougl. 93. 


) 1. | pay the debt of another, 2. Stra. 1043. 
provided the principal does not, if the ſurety becomes bankrupt 1160. | 
before the debt is payable, this is contingent, and cannot be proved Dougl- 155. 

| Co p. 460. 525. 
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(. Ack. 210, but muſt make his remedy againſt the pxzzs0n who employed 


4 Aſuccint Digeſt of the 


e e % 


See Barnes, 143. The cofts of the ſolicitor's bill for buſineſs done, whether for 
the petitioning creditor before the commiſſion is ſued out, or for 

the aſſignees afterwards, are directed, by 5. Geo. 3. c. 30. F. 25, 

and 46. to be ſettled by the commiſſioners in the firſt caſe, and by 

a Maſter in Chancery in the ſecond, and to be paid out of the 

funds a. iſing from the bankrupt's eftate. But if a 1oligitor know. 

ingly does buſineſs Ar raw, at the inſtance of a petitipning credi- 

{y) Bar, K. B. tor, in ſuing out a colluſive and friendly commiſſion (), or m 
31S. EQUITY, at the inſtance of the aſſignees, without authority of the 
| major part in value of the creditors, he ſhall not receive his coſts 
from the funds of the eftate, or prove them under the commiſſion, 


pl. 116. him (2). . | | | | 
| But th+yqueſtion as to what coſts are proveable under a commil- 
ion, generally ariſes upon thoſe which a creditor has incurred by 

- purſuing the bankrupt at law, before the iſſuing of the commiſſion; 

and upon this ſubject it ſeems to be ſettled, that on all actions, whe- 

ther * DEBT, or Assuursrr, or for 4 ToxrT, the judgment, when 

ſigned, ſhall relate back to the time when the verdict was obtain- | 

; and that the coſts de incremento, when taxed, ſhall be annexed | 

to thoſe aſſeſſed by the jury, and become conſolidated with them, | 

and therefore, if the verlict is prior to the bankruptcy, may, by a 

fair and equitable relation of law, be proved as a debt under the 

commiſſion. | = Fi 

Thus where, after a recovery in ejectment, and before an action 

of treſpaſs for meſne profits, the defendant became a bankrupt, 

and the jury did not include the coſts of the ejectment in their ver- 

(a) Gnlliva v. dict in executing a writ of enquiry in an n for meſne profits, 


Drink water. the Court refuſed to ſet aſide the inquiſition, becauſe the plaintiff N | 


2. Term Re 


261. p. might have proved the coſts as a debt under the commiſſion (2). 


o alſo, in the caſe of Ax LET v. HARTOoRD in debt on a u¹tbëua- - 
tus for two hundred pounds, it was reſolved that a creditor who 
obtains a verdict before a commiſſion iſſues againſt a bankrupt, 

| is intitled to prove his coſts, as well as his debt, under the com- 
(b) 2. Black, miſſion iflued (bY. | 1 
Rep. 1221.131%½ So allo, in the caſe of Laweroxd v. Eris, on a verdict ob- 
tained againſt a man in an action for words, before he became | 
bankrupt, and the judgment was ſigned for the damages and coſts 
| after nie commiſſion iſſued, on which he was taken in execution 
22 32 after his certificate; the Court ordered his diſcharge, on the 
25. Geo. y, Fround that the damages and coſts were proveable under the com- 
Mo. miſſion. (c) 8 STS 
And in the caſe of Braxnrord v. Foorx, in an action of debt 
on bond, where judgment was obtained, and an action brought on it, 
| THT EN RI. 5 . it 
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it was determined by the Court, that as the caſe of action had ariſen 

before the bankruptcy of Foorz, the intereſts and coſts which | 

had accrued ſubſequent to the bankruptcy related to the original (4) Cowper, 
debt, and therefore proveable under the commiſſion. (4). 138. | 


But cosrs may be contingent, and in that caſe, if the contin- 


geney does not take place previous to the bankruptcy, they cannot 
be proved under the commiſſion. Thus, in ejectment, where there 
was a verdi& for the plaintiff at the ſummer aſſizes and nominal 
damages, afterwards in that vacation the defendant became bank- 


12 rupt, and in Michaelmas term following the plaintiff ſigned a final 
| judgment, and had coſts de incremento then taxed and allowed to, 


im; it was held by Loxd Hzxrzy, that theſe coſts did not be. % 


come a debt till the final judgment, and therefore, as the bank. v. Vanderbey- 
raptcy had intervened, could not be proved under the commiſ- 3 
| | VV | 3. Will. 250. 


So alſo in a caſe of aſſault and battery before bankruptcy, and 
during the bankruptcy the plaintiff had a verdict with damages, 
but did not obtain judgment till after the certificate, it was held 2 | 
that it was not a proveable debt (J); and where an order for the V Ibid. 272, 
taxation of coſts was made previous to a bankruptcy, but the taxation 
did not take place till after the bankruptcy, the Lord Chancellor 


ſaid, that in all inſtances in the court of Chancery it is the taxation 


which conſtitutes the demand; and as in this caſe the taxation was (z) Sneake's 


ſubſequent to the bankruptcy, the debt was of courſe ſo, and con- Saſe, Mar. 282. 


ſequently not proveable under the commiſſion, or diſcharged by the N B. L. 
wes EE penny | 237. | 
certificate ( 8). 5 x | 
It has alſo been determined, that where the date of an act of/;) Ex parte 
bankruptcy is aſcertained, coſts ariſing from the proteſt of bills of Moor, Eatter 
exchange ſhall be "e's under the commiſſion oN when incurred Term, 1759. 
antecedent to the act of bankruptcy, and not merely becauſe they 2 Per. hos 


were incurred previous to the iſſuing of the commiſſion (2). 
nn COovENANNTS. 


When there is a bond and allo a DzzD or covenant to Tecure Dougl. 97. 
an annuity, and the obligor becomes a bankrupt after the penalty 
of the bond is forfeited, the party may elect whether he will make 
uſe of the penalty and prove under the commiſſion, or proceed 
againſt the perſon of the covenantor for a breach of the covenant, 
for the certificate would be no bar to the remedy under the deed. 
Thus one Hook, in conſideration of two hundred and forty 
pounds paid to him by one CorrEREL, covenanted to pay Cor- 


 TEREL an annuity during his life of forty pounds a year, at four 


quarterly payments, and, for the better ſecuring the annuity, gave 
OTTEREL a bond of the ſame date with the indenture in the pe- 
nal ſum of four hundred pounds, thereby affigning to CorrzREI. 


2 ſalary which he enjoyed of fifty pounds a year for his further ſe- 
curity, and covenanted to pay = annuity quarterly. The pay- 
| | Won, oy ment? 


50 A ſuccintt Digeſt of the 


ments for fix quarters were in arrear. Subſequent to this breach 
Hooxx became an inſolvent debtor, which, as to this point, was 

agreed to be the ſame as if he had become bankrupt; and he ob- 

tained his diſcharge under the Inſolvent Act of 16. Geo. 3. c. 38. 
which was the ſame as if he had obtained his certificate under a 
commiſſion. CorrERAIL, ſubſequent to this diſcharge, brought an 
action of covenant for the payments becoming due after the diſcharge 
of Hooks, and he pleaded the diſcharge in bar. The Court in this 

caſe held, that when a man has two remedies he may elect, and that 
where there 1s a bond with a penalty and allo a deed of covenant, 
and the party makes no uſe of the penalty, he ſhould not be barred 
under the deed of covenant; and gave judgment for the plaintiff. 
But it ſeems that for the ſixty pounds arrears dye before the diſ- 
charge of Hookx he was a creditor, and therefore on a bankruptcy 
mult have proved it under the commiſfion. TC 


Wy'lie verſ. Thus alſo if the penalty of a bond for ſecuring an annuity has | 


Non, been ouce forfeited before a bankruptcy, the value of the annuny 
ouglas, 519. . . | : . 7 . 
1. Alk. 118, may be a; under the commiſſion, and the certificate is a diſ- 
N | charge from future payments, notwithſtanding the arrears ſhall 
| have been paid after the forfeiture, and before the bankruptcy. 
3 Term. Rep. But it does not appear to be ſettled whether bankruptcy can be 
6.94. pleaded to an action on a covenant for rent. + L 
Sed vide thecaſe of Mayor v. Stewart, 4. Burr. Rep. 2443. and infra, “ Certificate,“ upon this 
| Jubject; and for further information reipefting ** Covenants in General,“ vide ipfra, Marriage 


Ates Z 8 | 
22. COUNTRY CREDITOR. 


| By 5. Geo. 2. c. 30. F. 26. * The commiſhoners ſhould admit the 

proof of any creditor's debt that ſhall live remote from the place 

„of meeting by ArrmAvrr, or (being Quakers) by affirmation.” 

And if the reſidence of a creditor be out of the kingdom, or he be 

ſo fituated that an aFriDavir of his debt cannot be procured in 

time ſo as to enable the proof to be made within fufficient time 

to derive the benefit of a dividend, the Court of Chancery, on 

(i) Fx parte application by petition for that purpoſe, will order the com- 
Vouhg, 1788. miſioners to receive OTHER PROOF of the debt (7) ne 


23. CREDITS, id: infra, MUTUAL DEBTS. 


24. DEBTS MADE VOID. 


hebt wade void By 12. Ann. ſt. 2. c. 16. All bonds, contracts, and affurances 
by Guy. © whatſoever, for payment of any principal or money to be lent or 
Dougl. 716. © covenanted to be performed upon or for any vsury whereupon 
2 Vezey, 489. © gr whereby there (hall be reſerved or taken above the rate of five 


1, AS» 145. © percent. {ball be utterly void.” —If therefore a debt made void 


by this ſtatute is attempted to be proved, it is the duty of the com- 
? 9 | miſſioners 


- 
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miſſioners to refuſe it, even though the ſecurity exhibited be in the | J 
hands of a bona fide creditor upon a valuable conſideration; for as £ 
the holder of ſuch a ſecurity, however innocent he might be, when Wn: 
he received it, of its having originated in an uſurious contract, could 1 
not recover upon it in a ſuit of law, it cannot be conſidered as a MN 
legal debt, and therefore cannot be proved under a commiſſion: 9 
| and even if ſuch a debt has, by ae ee e been permitted to g 1 
be proved, yet the payment of the dividend on it may be ſtopped. 


Also by the ſtatute 9. Ann. c. 14. *© All notes, bills, bonds, judg- Debts madevoid 
ments, mortgages, or other ſecurities or conveyances whatſoever, ) Gaming. . 
given, granted, drawn, or entered into, or executed by any per- I 

© ſon or perſons whatſoever, where the whole or any part of the 


( conſideration of ſuch conveyances or ſecurities ſhall be for any -R 
4 “ money or other valuable thing whatſoever won by ganiing or Per 
playing at cards, dice, tables, tennis, bowls, or other game or "| 

games whatſoever, or by betting on the fides or hands of fuch as 7 
Ry 95 game at any of the games aforeſaid; or for the reimburſing br 
or repaying any money knowingly lent or advanced for ſuch + 


gaming or betting as aforeſaid; or lent or advanced at the time 
* and place of play to any perſon fo gaming or betting as afore- 
© ſaid; or that ſhall, during ſuch play, fo play or bet; ſhall be 
utter ly vor, fruſtrate, — of none effect, to all intents and pur- 
poſes whatſoever.” Upon the conſtruction of this ſtatute allo it Strange, 1155, 
has been determined, that a promiſſory note given for money know- Cone! 2 
h | . . 5 2 2 | UWP. 110. 
ingly lent to game with is void in the hand of an indorſce for a 
valuable conſideration without notice; and therefore it ſhould ſeem 
| that whatever remedy an innocent indorſee of ſuch a note may have 


againſt the indorſee, it cannot be proved under a commiſſion | 9 
againſt any of the okIe NAI parties to the illegh tranſaction. 84 quare, 3 


25. DEBTS PAYABLE IN FUTURO. 8 
BILLS AND NOTES.—BONDS. 


26. DYER. See MILLER infra. 


27. E LE CU TCI ON. 

A Creditor cannot have the double ſatisfact ion of proceeding by 
action at law againſt the perſon of the bankrupt, and of proving 
his debt for the purpoſe of receiving a dividerd urder his eſtate; 
but he muſt, at a certain period, make his *xxcTion of the one 1. Ack 83. 
ſatisfaction or the other; tor the privilege of creditors to come in 
and prove their debts, and of banitupts to be diſcharged, is co-ex- 
tenſive and commenſurate: a creditor, however, Who has proved 1. Ark. 119. 
kis debt, notwihitanding he ele 9. te Petition of the bank-$ Geo. 2 C 30, 

b Ex 8 rupt 3: 7. 


—— 
* —— ————— 
* 


Holland v. Cal- 
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1. Alk. 220. rupt to be diſcharged, to proceed at law, may ſtill aſſent or diſſent 


to the certificate. 8 


I. Ack. 221. A creditor whoſe debt enables him to chuſe himſelf aſſignee | 


| may, notwithſtanding that circumſtance, elect to proceed at law, 
1. Alk. 218. or to come in under the commiſſion; and an aflignee has been al- 
lowed to make his election to proceed at law againſt THE BAxxk- 


Rur himſelf, after having received two dividends under the eftate, 


upon refunding what he had ſo received. : 


1. Atk. 153. a wa 8 K 5 

barely being affignees does not determine their election, but 
Ex parte they may flill ſue the bankrupt at law; yet a petitioning creditor | 
Waid, determines his election by taking out the commiſſion, and he .can- | 


not ſue the bankrupt afterwards, though for a debt diſtinct from 
what he proved. 3 . | 
2. Black, Rep, So alſo, although a creditor, whether aſſignee or not, may elect, 
„ yet if a creditor who has obtained a verdict againſt a bankrupt be- 
fore the commiſſion iſſued, and has proved his debt and coſts under 
the commiſſion by virtue of the ene ö 


in the choice of aſſignees, this determines his election, at leaſt 


againſt other perſons than the bankrupt himſelf, for he cannot af- 


terwards relinquiſh his proof and reſort to the bayhope's bail. 


1. Atk. 19. Where a bankrupt is in execution for one debt, and the judgment 
| creditor has another debt againſt him of a diſtin nature, he may 


prove this under the commiſſion, notwithſlanding he refuſes to waive 
the execution upon the judgment debt. F 

3. Alk. 816. So alſo a perſon, under a commiſſion of bankruptcy, may prove a 
debt in right of his wife, and yet bring an action in his own right 


Creuzo's caſe, for a debt due to himſelf from the bankrupt; for where a party 
has clearly diſtin demands on the bankrupt, he may ſue for one 
and come under the commiſſion for the other.; but not if they are 


1. Brown's Ca 
in Ch. p. 2750, 


5 only different ſecurities for the ſame debt. | | 
Bonds caſe, Where a joint commiſſion of bankruptcy is taken out againſt two 
1. Alk. 98. perſons, and alſo a ſeparate commiſſion againſt one of them, a cre- 


3 1 ditor _ their joint and ſeveral bond is: not intitled to have a full 


3. Peere Wms. 


235. ſeveral eſtates, the better to enable him to make his election. 


„ 4 v4 © 


It is an eſtabliſhed maxim, That whoever ſeeks equity ſhall firſt 
do equity, and therefore where aſſignees apply to the Court of 
Chancery they may, under certain circumſtances, be compelled to 
allow a creditcr to prove a debt under the eſtate of the bankrupt, 
4. Ack 61 5. which could not otherwiſe be done. Thus where a bankrupt had 
1 given his wife a bond to leave her five hundred pounds, ox a third 

| | part 


lifo d, 2. Vern. 
662. 


But although, where creditors refuſe to prove their debts, the 


udgment, and voted 


ſatisfaction out of both eftates at the ſame time, but muſt make his 


Ros. | ELECTION upon Which eſtate he will come in the firſt inſtance; 
1. Peere Wme. and for this purpoſe he ſhall have time, previous to the joint and 
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part of his real eſtates, if ſhe ſurvived him, and the aſſignees ap- | - 
plied to have the money raiſed by he fale of the eſtate, the Court See Stuatten v. H 
ordered the wife to be admitted a creditor under the commiſſion ; CNR Br. 15 
the intereſts of the dividends to go to the benefit of the creditors 490. 3 
$ during the life of the bankrupt, and the principal to de paid over Ko 

to the wife if ſhe ſurvived him. 


29. EXECUTION. 


s BF” 


An execution executed before an act of bankruptcy is not avoided 1. Blac, Rep. 65. 
by the commiſſioners” aſſignment; and therefore a creditor who has | 
gained this advantage need not prove under the commiſſion ; but a See 29. Car. 2. 
creditor by feri facias, not ſerved and exetuted, muſt come in pro e. 3. 
rata with the creditors by ſimple contract. Teœere Wm. 93. 
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An executor may be admitted to prove a debt due from the Show. 253. 
bankrupt to his teſtator, 2 the probate of the will was not — Rayen. 479. 
obtained until after the act of bankruptcy was committed; but it 17 
muſt be exhibited before the commiſſioners at the time the debt is 

roveſ. „ 2 3 | 
* Where a bankrupt is executor, and money of his teſtator comes Ex parte 

to the hands of the aſſignees, he ſhall be admitted a creditor for Is Br. 
tis money; but the dividends ſhall be paid into the Bank for See allo 15 = | 
the uſe of the creditors of the deceaſed. e — 

A teſtator, who was uncle to the bankrupt, forgave him a debt Ex parte 
of one thouſand pounds, on condition he ſhould pay his ſiſter ſixty cm Br, 
pounds a year; fl he failed in punctual payment, the xxxcuTRIX to Ch. 610. 
call in the money. This is a debt proveable under the commiſſion. | 


00s - E X H I B F T 8. 5 


4 * 
e 


r 


FE. 
2 
WS OE: 


„ re 


If a ereditor has any fecurity for his debt, as 'a bond, note of 
hand, bill of exchange, &c. he muſt produce them to the com- 
miſfioners, who are to endorſe or underwrite them as © zxxn1ziTzD,” 
under the commiſſion. If a perſon acts for another creditor he muſt 
produce his authority, as letters of adminiſtration, letters of attor- 
ney, with an affidavit: of the execution, © probate of a will, &c. in 
order to ſatisfy the commiſſioners that the party has a legal autho- 
rity to act for his principal: theſe alſo are to be ſhewn to ard 
exhibited by the 'commiſtionerss — 7 GE IUTWTS 
If a creditor has a lien on the ban krupt's eſtate, as a mortgage, 
pledge, execution, bill of fale, &c, he is not obliged to part with 
them till he is ſatisfied his debt, as far as ſuch liens will exten !; 
and if after ſuch ſatisfaction any part of his debt remains unpaid, 


he may come under the commiſſion for the refidue. 


A ſuccintt Digeft of the 


32. E X DS N T. 


Green, 111, A Creditor by xxTENT need not 2 his debt under che com- 


W. miſſion, if he can execute it on the yu s of the bankrupt at any 


. _ g. time on or before the day on which the aſſignment is made from the 

= y commiſſioners to the aſſignees, for the crown is not barred until the 
See Douglas, affignment is actually made; but a warrant of the commiſſioner 
398. 400. = land-tax is not equal to an extent, and ſhall only bind the 


goods from the t time it is executed. 
33. * A C T O R 8. 


2. Burr. 937. A Factor hk a lien upon goods configned to him by a 8 

1. Bl. Rep. 104. Vhilſt they remain in poſſeſſion, for items of a * ac count 
with the bankrupt, and therefore ſuch er is only a creditor for 
the balance of his account. 


2. Black. Rep. Bills remitted to a factor, while unpaid, are in the nature of 


1155. goods unſold, and are * to ſuch lien as the factor may have 
thereon. 


Cowp. 251. A factor who is s ſurety i in a bond for his principal, has a lien 


on the price of the goods ſold by him for 
amount of the ſum he is bound for. 


34. FATHER. S MAR RIAGE ARTIC LES. 
. 0 * K 16 N E R. 


Principal to che 


Green, 109. 114. By 5. Geo. 2. c. 3. 6. 46% Mi n e ts 


6 _ the proof of any creditor's debt that ſhall live remote from 
* the place of meeting, by affidavit, or, being of the people called 
« oi by ſolemn affirmation.” 
Moſeley, 98. 1 Chancellor Kd allowed an affidavit, ſworn before a 
| Maſter Extraordinary in Cork, to be read here. 


36. GAOLER 


2. Vern, 1539. A Gaoler who ives credit to a + bankrupt committed 1 to 0 his cuſ- 


_ EM 3 tody by the commiſſioner for not anſwering interrogatories, cannot 
Stone. 115 prove the debt under the commiſſion; for the truſt was given tub- 


Gieen, 114. "—_— to the act of bankruptcy. 


37. GUARD I AN. 


x. Ak. 251, A Bankrupt, before the time of TY bankruptcy, entered into an 
el agreement to pay an annuity of twenty pounds a year for the 


maintenance of an infant till his age of fourteen, with a penalty 
| On 


9 


on nonpayment. By his failing in one of the payments the penalty 
became forfeited. Thx GuarDian applied to be admitted as a 

reditor on behalf of the infant for the value ſet on the annuity; 
and it was ordered accordingly. | e 


38. INTEREST. 


A Creditor by notes is not intitled to prove any intereſt, un- * 127. 
leſs intereſt is expreſſed in the body of the note; but he may prove nn 
the whole ſum, without deducting any part of the intereſt he re- 
ceived at the time he diſcounted it. | | N 

Commiſſioners, after a man becomes a bankrupt, compute in- 
tereſt upon debts which carry intereſt no lower than the date of the 
commiſſion; but where a bankrupt's eſtate is ſufficient to pay all 
with a large ſurplus, fuch creditors ſhall be allowed intereſt for 
their n S debts from the time the computation of it was 
ſtopped by the commiſſioners: bond creditors, ſo ſituated, cannot 
however be allowed an amount of intereſt beyond the extent of the · Ack. 75. 
penalty of the bond. _ : | © be | 
If a trader, being indebted on fimple contract, pledges goods 2 129. 
for the payment and promiſes intereſt, ſuch creditor ſhall 7* ef 110. 
have intereſt, even between the act of bankruptcy and the com- 
miſſion. 5 i 8 GERT 
If a bankrupt offers to pay his creditors what is due and owing 1. Atk. 244- 
to them, for the purpoſe of ſuperſeding the commiſſion, and it 1s 
referred to the Maſter to ſettle what is due, the creditors are en- 
| titled to be paid intereſt from the time of the Maſter's report when 
the ſums due are liquidated. FR oy For 1 
If a mortgage is not adequate to pay principal and intereſt, the & * „112. 
mortgagee may prove for the deficiency, but the intereſt ſhall only March 1 _ 
be calculated to the date of the commiſfion; although, if it be Pere 
ſufficient, the affignees cannot redeem without paying intereſt to the 
time of redemption. 5 
A. being entitled to certain navy bills, depoſited them with Six 1. Ack. 259. 
STEPHEN Evans, who gave a note to be accountable for them,  _ 
and in fix months afterward becomes bankrupt. The repreſenta- - 
tive of A. petitioned to be admitted before the Maſter to prove both 
principal and intereſt to the time of the decree, as navy bills in 
their nature carry intereſt. But the Court diſmiſſed the petition ; 
for as this was a ſpecial depoſit, a calculation ſhall be made of the 
value of the l entire thing depoſited, both principal and in- 
tereſt, at the time of the depoſit, and intereſt not to run on as in a 
in ys | SE 1 e 
here there is a mutual credit between the bankrupt and a cre- Green, 189. 
| ditor, the commiſſioners ought to ſtop intereſt on both ſides at the 1+ Alk. do. 
time of the bankruptcy, or compute intereſt on both, till the ſet- 

a eee, a | | 

Where a joint commiſſion is taken out, and the uſual order ob- Cooke Wi 

' tained for keeping diſtinct accounts of the ſeparate eſtates of each 4 N 
— 5 e 4 partner, 


2. Ark. 528. 


\ 
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tereft upon their debts after the payment of twenty ſhillings in the 
r unleſs the joint creditors have alſo received twenty ſhil- 
ings in the pound; but the overplus of the ſeparate eſtate muſt be 
applied to increaſe the joint fund, _ | 1 | 


39. JOINT AND. SEPARATE DEBTS. 


x. Alk. 98. 138. Where there is a joint commiſſion depending, ſeparate creditors 
227. ought not to take out a ſeparate commiſſion, but to apply to the 
* Court of Chancery for au order to be admitted to prove their debts 
under the joint commiſſion ; and the aſſignees ſhall keep diſtinct ac- 


counts of the joint and. ſeparate eſtates of the bankrupts, and divide 


them according to the nature of the reſpective debts proved under 
the joint commiſſion ; for the ſeparate creditors are not entitled to 
ſhare the dividend of the joint property until the joint creditors 
have received twenty ſhillings in the pound; but the partnerſhip 
property ſhall be firſt applied to pay partnerſhip debts, and the ſe- 
2. Peere Wme. parate. eſtate of each partner to pay his ſeparate debts; and if there 


501. mall happen an overplus on the one eſtate and a deficiency in the 
other, the overplus, mutatis mutandis, ſhall be applied to ſupply the 

| i,, „ 8 . 
1. Alk. 98. If ſeparate commiſſions only are taken out againſt joint traders, 


the joint creditors of ſuch traders were formerly held incapable of 
proving their debts under the ſeparate commiſfion, except for the 
purpoſe of aſſenting to or diſſenting from the certificate, becauſe 


they are not entitled to any dividend from the ſeparate eftates until 


9 * ſeparate creditors are ſatisfied (+), 1 | 

But in Michaelmas Term 1785, upon a petition to reſcind the 

proof of a joint debt under a ſeparate commiſſion, Loxp Thunx- 

Low refuſed the petition, and ſaid he thought proper to de- 

clare, · that debts, whether ſole or joint, ought to be paid out of the 

2. Brown's Caf, bankrupt's eſtate, there being no diſtinction as to ſole or ſeparate 

Cb. 3. de bis; for the bankrupt's eſtate is compoſed of his ſeparate eſtate, 

| and of his moiety of the joint eſtate, and, in a ſubſequent caſe, an 

order was made by his er, io that a creditor for a debt due to 

| him from the bankrupt and another perſon ſhould be admitted to 

r, Atk, 123. prove it under the ſeparate commiſſion againſt the bankrupt, and 

2. Brown's Caf. receive a dividend in reſpect thereof, rateably and in equal pro- 

p.. ortions with the reſt of the creditors; and indeed it ſeems now 

Fitzg. 283. Fully eſtabliſhed, that a joint creditor of two or more copartners is 

Cooke's B. L. at liberty to prove his joint debt under a ſeparate commiſſion againſt 
297. one of ſuch copartners. 8 + © | | 

But where the aſſignees under a ſeparate commiſſion 2 

themſelves of joint property, the Court, on petition, will order ſe- 

; parate accounts to be kept of the produce of each reſpective eftate. 
1. Ak. 133. Thus, where a ſeparate commiſſion had been taken out againft 
perſons who were formerly partners, the joint creditors petitioned 


- 


partner, the creditors of the ſeparate eſtates are not entitled to in- 


that 


. Ä——— ˙—˙ @r._=c..w=_a:. wa... er 


S 


2. 
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that the joint effects ſeized under the ſeparate commiſſion might 
be divided in the firſt place among the joint ereditors. The Chan- 
cellor ordered the money ariſing from the whole effects of the bar k- 
rupt to be placed in the Bank, and the dividend to be ſuſpended 
until a bill brought by the joint creditors for relief was deterniined. 
o allo where two joint creditors and one ſeparate creditor were 
aſſignees, upon a petition, ſtating that the joint aſſignees were acting 
for the benefit of the joint in prejudice to the ſeparate eſtate, an 
order was made, that diſtin& accounts of the ſeveral eftates ſhould Hayward":caſe, 
be kept, and that the monies arifing from the partnerſhip fund 
ſhould be applied to pay the partnerſhip creditors, and the fund of 
the ſeparate eſtate to the ſeparate creditors. And in the caſe of one 
Macrrax, Loxp Tnusrow directed, that where partnerſhips have 
commenced at different times, upon a commiſſion iſſuing againſt all © 
the partnerſhips, ſeparate accounts ſhould be kept of each, and 2. Brown's Caf. 
that each eſtate ſhould firſt bear its own debts. „„ 

A creditor of one partner, on bond for money which came to //) Ciowe?ẽ 
the uſe of the partnerſhip, may prove againſt the joint oz ſeparate caſe, 2. Brow-us # 
fund (2); but it is firmly eſtabliffied. that ſuch a creditor, viz. joint Cal. Ch. 595. 4 
and ſeveral, muſt make his zLzcT1ON, whether he PREFERS to come . Alk. 98 4s 
in upon the joint or ſeparate eſtate () . = 166. * 8 


| | | | | | | 4. Feere Wmt. 
4 JUDGMENT CREDITOR. 


48. 


Ir a plaintiff recover damages againſt the defendant, and hath Cro. Car. 156; 
final judgment, and the defendant afterwards becomes a bankrupt, Stone, 130. 
the plaintif is a creditor, and may prove the debt without che aſ- 

ſiſtan ce of the ſtatute of 7. Geo. 1. c. 31. before recited. 

A judgment creditor who has alſo another demand of a different ?- Ark. 109. 
nature againſt the bankrupt, may prove the other demand, not- 43 
withſtanding he has taken the bankrupt in execution on the judg- 7 
ment, and refuſes to relinquiſh the execution. | | 5 by 

By ftatute 21, Jac. 1. c. 19. f. 9. Creditors by judgment, ſta- 
tute, recognizance, ſpecialty, &c. whereof there is no execution 
ſerved before the bankruptcy, ſhall not be relieved upon ſuch judg- 
ment, &c. for any more than a rateable part of their juſt and 
DvE debts with the other creditors, 1 £ | 
A. a trader, ſeiſed of land in fee, gives judgment to B. andy. Peere Wms. 

then ſells the land to C. and afterwards becomes a bankrupt; al- #38, | 
though the judgment creditor cannot come in for more than his 
proportion with the reſt of the bankrupt's creditors, whether he 
may not extend the land in the hand of C. the purchaſer, C. hav- 
ing purchaſed before the bankruptcy, and this not prejudteing the 
_ creditors? So if A. the trader, gives judgment to >. and articles 
for a valuable conſideration to fell to C. and then becomes a bank- i Caſ. Abe. 

rupt, it ſeems the judgment ſhall bind the lands in the hand of 7 ee more on 

C. who articled to 18 them; but whatever money the purchaſer this ſubject, 


was to pay the bankrupt, the ſame ſhall be liable to the bank- 8 * and 
= ne 0 12 | „Verdict. ? 


ruptcy (n). 2 | 
1 41. LANDLORD. 


wn | à tuccindt Digelt of the 


E, LANDLORD, 
— 025 122, A Tandl>rd may diſtrain goods white they remain on the pre- 
＋ | miles for his entire rent, be the_arrears what they may, notwith- 


1 1 9. ſtanding the aſſignment by the commiſſioners; but if he ſuffers 
| them to be fold by the affignees, he has loſt his remedy by diſtreſs, 
and can only come in with the reſt of the creditors, | 
Green, 119. If there are not ſufficient goods on the premiſes to pay the land- 
lord his rent, he may come in as a creditor for the reſidue. 


2. Bl. Com. 48. Upon the equity of the ſtatute of 8. Ann. c. 14. which directe 


II 
15 


160 


that upon all executions of goods being on any premiſes demiſed 
to a tenant, one year's rent, and no more, ſhall, if due, be paid to 
the landlord; it has alſo been held, that under a commiſſion of 
bankruptcy, which is in the nature of a ſtatute execution, the land- 
lord ſhall be allowed his arrears of rent to the ſime amount in pre- 
ference to the other creditors, even though he hath neglected to 
diſtrain while the goods remained on the premiles. | 5 
TEE But this opinion of Sir W. BlacksrodꝝE was queſtioned by Lord 
January 177% Chancellor Barnuxsr, in the caſe of one Dxvine, who, being 
entitled to rent from the bankrupt's eſtate, had neglected to diſtrain 
while the goods were on the premiſes; and on a petition being 
brought it was argued, that ſhe was entitled to a year's rent : but 
the prayer was refuſed, and an order made to prove the amount of 
the rent under the commiſſion. And in by to the prin- . 
x Brown's Cal. ciple, that a landlord has no lien on the goods after they are re- 
in Ch. 427. moved from the premiſes, it has been ſince determined, that on goods 
being taken by diſtreſs for rent, and replevied, the diſtrainer has no 
: lien on the goods, but is left to his remedy on the replevin bond, 
5 S 74. On a diſtręſs for rent, goods were ſold, and ſeventy-ſeven pounds 
ene . three ſhillings remained in the conſtable's hand, who became a 
- bankrupt. The tenant died, and his executor petitioned to be 
paid this money by the affignees in preference to the other credi- 
| tors; but he was ordered to come in as a creditor. _ 0 
1. Alk. 16. IIa landlord proves his demand for rent as a debt under the 
comimiſſion, and ſwears he has no ſecurity, it is a waiver of the 
diſtreſs, and he will be confined to his remedy under the com- 
Viner, 12 miſhon.. 2 . 5 3 85 5 
J- iner, 129% The bankrupt ſtatutes do not make void an agreement between 
Cooke's B. L. landlord ard tenant ; and therefore bankruptcy 1s no 3 an 
518. action of przy on the zeddendum of a leaſe; but whether it is a 
7, Cerm. Rep. plea to an action of covzxant for rent is not yet determined. 


=D 
; * 


894 


| A Legatee never can have occaſion to come in under a com- 

reen, 120. miſſion; for an executor cannot be a bankrupt with reſpect to 

I. Atk; 102. his teſtator's eſtate, except in the caſe of a devaſtavit, in which 
aaaſe the legatee ſhall be admitted a creditor. 


43. MARRIAGE 
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43. MARRIAGE ARTICLES. 


If a huſband; by articles previous to marriage; covenants to 1. Ack. 115, 
leave his wife a certain ſum of money, Id cask SHE SURvVIVEs 116. 8 
Him, and he becomes a bankrupt, and dies before auy dividend Davies 200 

made, the wife cannot be admitted as a creditor under the commiſ- 497. 
fion, for it was not 4a DEBT due before the bankrujtcy ; but it the x, Vie. 72. 
covenant had been to pay the money to truſtees for her uſe, Id Hs PE. 
' LIFE-TIME, the Court would admit the truſtees to prove it, for it 
was a debt due in his life time, and before the bankruptcy. For by 1. Brown's Caf, 
Loxp Thuglow, ſums of money ſecured by covenant in marriage ſet- Ch. 398. 
| tlements, if they are cxRTAIN, though they are payable in ruTURE, ; 
yet they are proveable with a rebate of intereſt; and of the huſband's 
claims againft the truſtees, Therefore where a father, gave a bond 
to his intended ſon-in-law, on the marriage of his daughter, eon- 
ditioned to pay a ſum of money aſter his death, and intereſt in the | 
mean time, on PARTICULAR DAYS AND TIMEs, and there was aDaviee, 50. 
breach of the condition, and the father became bankrupt; it was | 
| held to be a debt proveable under his commiſſion. | „ 
But unleſs the e eee becomes due previous to the bankruptcy, Cooke's B. L. 
it cannot be proved; and therefore, if a contingency be made to 282. | 
happen on the inſolvency or bankruptey of the huſband, it will not 
enable the truſtees to come in as creditors. _—_ | 


%. 


44 MILLER 


A Miller had wheat and ſacks in his cuſtody belonging to a flour 1. Ack. 235. 


factor, who owed him a conſiderable ſum of money for grinding Black. Rep.653, 


corn. The flour factor became bankrupt. Loxy Harxpwicks 

held that he mult prove his debt under the commiſſion, for that he 

had not a lien on the wheat and ſacks in his hands for the gene- 

ral balance of his account, but only for the price of grinding the | 
wheat then in his hands. So alſo it has been determined that 1. Bl. Rep 651. 
A DYER has no lien on goods delivered to him in the courle of trade, 

but only for the price of dyeing the particular articles. | 


45 M O R T G A G E. 


A Mortgagee of land may chuſe whether he-will come in as a cre- Green, 121. 
ditor under the commiſſion ; for me. a real ſecurity in his hands 2 B. Com. 485. 
he is ſafe, and the affignees kave only the equity of redemption; 1 
but if he proves his debt, he muſt relinquiſh his ſecurity. | 1 ; py 
Eut if a prior mortgagee lends more money on the eſtate ſub- 2. yen. 157. 


ſequent to the bankruptey, the prior ſecurity ſhall not protect the 3. Viner, 110. 
future loan, although the mortgagce had no notice of the bank-(:)For more on 
K 9 N | | _ thi-fubje&, vide 
8 3 - a bot. Commiſe 
1 2 46. MUTUAL toners Aſſigu- 
3 ment.“ 5 


ruptey (9). 


2. Peere Wms. 
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Fl | Le. 46. MUTUAL DEBT 8. 


By the ſtatute 5. Geo. 2. c. 30. 6. 28. Where it ſhall appear 
„ to the commiffioners that there hath been muTUaL cREDIr 
„ given by the bankrupt and any other perſon, or MUTUAL 
* DEBTS between the bankrupt and any other perlon, at any time 
% before ſuch perſon became bankrupt, the faid commiſſioners ſhall 
«* ſtate the account between them, and one debt may be ſet againſt 
„another, and what ſhall appear to be due on either fide on che 
balance of ſuch account, and no more, ſhall be claimed and paid 
= on either ſide reſpectively.”  _ —_ 
Comp. 135, A creditor is empowered by this ftatute to ſet off a debt due to | 
q him from the bankrupt at the time the bankruptcy happened; 
1, Peere Wms. and Lord Chancellor Cowrxx ſaid, that this ſtatute is not to be 
3 . 22» conſtrued of dealings in trade only, or in caſe of mutual running 
. « 237. 1 4: ; | 
1. Alk, 185, accounts, but alſo where one credit was upon mortgage and the 
2. Vern. 691, other upon note. „„ 25 
7. Viner, 127. Six SrrrhEN Evans had five thouſand pounds in the Hudſon's 
dtra. 645, Bay Company, and was indebted to them, as their banker, eight 
Eq. Cal. Ab. 9. hundred pounds, and became bankrupt. Lord Chancellor Kixc 
NB Thad decreed, that this was a mutual debt within the ſtatute, and that 
1 e the Company might retain the eight hundred pounds money out of 
p'eſs bye | ; 
la to ſubject the five thouſand pounds ſtock. : | . 
the ſtockot each member to ſatisfy the debts they ſhould owe to the Company. 


— rags 9% 


A bankrupt owed a creditor one hundred and ten pounds on fim- 
le contract, and the creditor was indebted to the bankrupt in a 
=o for three hundred and forty pounds, payable with intereſt at 
a future day. Loxzpd Harxowicke faid, that although this was 
| not a mutual debt, yet it was a mutual credit; and accordingly he 
te directed an account to be taken, and the creditor to pay the ba- 
| lance only to the ailignees. Rs | „ 
FPq. Ca,. Ab-, 9. Six Jusrus Ercx, being member of the South-Sea Company, 
| Cnan, bie. 419. purchaſed Rock which coſt ten thouſand pounds, and afterwards bor- 
23. Vern. 691. rowed of the Directors twelve thouſand pounds; and it was ſaid that 
1 LR” 229. this caſe differcd from Sz S HEN Evans's (Y), becauſe the loan 
e See the dif- Was not made in their corporate capacity, but was a tranſaction be- 
ference, in nla tu een them as private perſons; aud therefore they could not ſtop 
io the margin. his ftock and fct it off agaiuſt the loan, but muſt come in under 
che commiſſion as creditors for what they had advanced. | 
2, Kel. 24, Lord Chancellor KIS was of opinion, that joint dehts could 
not be ſet off againſt a ſeparate demand Cue to the bankrupt,  be- 
| _ cauſe it was not a caſe within the ſtatutes of ſet-off, 2. hol . 
i! c. 22. H. 13. perpetuated by 8. Geo. 2. c. 24. 6. 4.; but that where 
| both demands are ſeparate, it is a mutual credit within the ſtatute. 
1, Atk, 119. {i a perſon is a debior to a bankrupt before his bankruptcy, 
in ne mat, and a credior to him upon a contingeucy that takes place after che 
bankruptcy, he cannot ſet the contingent debt off againſt che other, 
under the claim relating to mutual credit. 


1. Atk, 230. 
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A note 


Laws relating to Bankrupts. 61 
A note indorſed to the debtor of 2 bankrupt after the bankruptcy Buller's N. T7. 
cannot be ſet off, although upon a note ſo negotiated the indorſee _—_— 5 
may take out a commiſſion; for courts of equity go no further than * 
courts of law in che caſes of a fet-off under theſe ſtatutes: but it: * 
is laid by Loxp HARDWICEE, that no diſtinction is taken on 1. Peere Wms. 
what conſideration it is that debts ſought to be ſet-off has ariſen, 782. 

and that many debts have been allowed to be ſet off which could 1. Ack. 235. 
not have been brought into a general aceount. Cox, Horror 1. Vezey, 37S» 
and Fzxw purchaſed a row of pearls for two thouſand and fifty 1. Peece Wme- 
pounds upon their Joint riſque, which ſum FRN paid, upon 325. 

their agreeing to repay him their ſeveral proportions. Cox after- 

"wards became bankrupt, at which time he was indebted to Fxan 

in a much larger ſum than for his third of this adventure. The 

Pearls were ſent to China, and ſold for a nett produce of five thou- 

ſand pounds, which, ſome Fears after Cox's bankruptcy, was paid 

into FxRN's hands, but without any conſent or previous knowledge 

on the part of Cox. Loxy MANSsTIEID was clearly of opinion, 

that this was a mutual credit, and that FRN might deduct from 

the five thouſand prunes not only Cox's third of the two thouſand 

and fifty pounds, but alſo ſet off Cox's proportion of the profit 

_ againft the other debt. | Gs re = | 
A broker, with a commiſſion del credere, which is an abſolute en- Grove v. Du- 
gagement to the principal from the broker, and makes him liable beit, 1. Term 


in the firft inſtance, may ſet off a loſs upon a policy happening be- Rep. 1126 


fore a bankruptcy, againſt premiums upon various policies un-  _—- 
derwritten by him, and for which he had debited the bankrupt. 

So alſo where a bankrupt has underwritten a policy to a broker Bize v. Dickſon, 
acting under a commiſſion del credere, and a loſs upon the policy 1. Term Rep. 
happens before, but it is not adjuſted till after the bankruptcy, **5- 

the broker may deduct the amount of the lofs from the debt which _ 
he owes to the eſtate of the bankrupt; or if he has paid the debt 
without making the deduction, he may recover it back. 3 
So alſo a broker is entitled to deduct money from the bank- Whitebead 4 
rupt to him for premiums out of what he collects on the policy, Vaughan, Trin. 
| when it is put into his hands to receive the money from the un- 25. Gco. 3. B. R. 
derwriters. VNN | - 
If an infurance broker effects a policy for his principal, and Packer v. Car- 
the principal, being indebted to the broker, becomes bankrupt, ter, io he Com- 
and a loſs afterwards happens on the policy, the amount of _— leas, Tri- 
which is paid by the underwriters to the broker; the broker, as a un 
general agent of the bankrupt, has a right to retain the whole 
money received from the underwriters towards paying the balance 
due from the bankrupt to him, as well as for the charges of making 
that particular inſurance. VVT | 
If the affignees of a bankrupt bring an action of trover againſt Dougl. 101. 
any perſon to recover goods belonging to the bankrupt, converted 
ſubſequent to the bankruptcy, the defendant cannot ſet off a debt 
due from the bankrupt to him in ſuch action. N 


EBisHor. 


1. Alk. 22 A Packer may retain goods till he is paid the price of . 


— 


| A ſuccint Digeſt of the 
3. Alk. 3919 Bishor was a reſiduary legatee and ſurviving executrix of her 
hhuſband, to whom Chungck and Owzn had given a joint bond. 


- Cxuxcn died. The executrix was indebted to Own. on her own 


33 account. Owz became bankrupt. Loxp HARD wWICkE 
eld the two debts could not be ſet off, for they are debts due in 


— different rights. | | 
$7. F C R E R. 


and if he has another debt due to him from the ſame perſon, the 
goods ſhall not be taken from him till he has paid the whole, not- 
withſtanding the debtor is become a bankrupt. Sed guere; for in 
a ſubſequent caſe it has been determined, that a dyer has no lien on 
1. Bl. Rep. 65 1. goods delivered to him to dye except for the price of dy eing. | 


48. PAR I S H. Y 


1. Alk. 111. An inhabitant of a pariſh may prove a debt for himſelf and the 
reſt of the pariſhioners as a creditor under a commiſſion of bank- 


TuPtcy ; as was done in the caſe of one Curr, a bankrupt, who, 


having been collector of the land-tax for the pariſh of St. Dunſtan's, 
owed upon a balance, at the time his commiſſion iflued, nine hun- 


dred and twenty-eight pounds eleven ſhillings to the Chamberlain 


of London. 
7 8 
By 19. Geo. 2. c. 32. 6. 2. © The aſſured in any policy of in- 


| &* ſurance made upon a good and a valuable conſideration ſhall be ad- 
Vide infra, © mitted to claim, and, after the loſs ſhall have happened, to prove 
* Reſponden- « his debt and demand in reſpect of ſuch policy, in like manner 
2 d as if ſuch loſs had happened before the commiſſion iſſued.“ 


Dougl. 166. Although this ſtatute does not expreſsly mention inſurances upon 


lives, yet, as they are within the ſame miſchief which. the act was 
q | intended to remedy, it has been determined that they are included 
* the general words of the act. . 


, R I L A 1 10 NS 


If a relation of the bankrupt has lent him a ſum of money, 
or otherwiſe become a bona fde creditor, and has intimated to him 
that he need not make himſelf unealy on account of the demand, 
as he never intends to trouble him for it, this ſhall not operate as 
an extinguiſhment of the debt, but ſuch relation may notwichſtand- 
ing prove it under the commiſſion ; and the old idea that the debts 


Green, 130. 


common creditors, is now exploded. 


51. RENT. 


of relations are to be conſidered as ſuſpicious, and the proof f 
them watched with a more jealous eye chan the proof of debts b7 


ven 


Laws relating to Bankrupts. 
51. RENT. Se LANDLORD. 
51. RESPONDENTIA. 


By 19. Geo. 2. c. 32. 9. 2. © The obligee in any bottomree or 
<« reſpondentia bond, and the affured in any policy of inſurance 
made and entered into upon a good and valuable - conſideration 
% bona fide, ſhall be admitted to claim, and, after the loſs or con- 
„ tingency ſhall have happened, to prove his debt and demand in 
« refine of ſuch bond and policy of inſurance, in like manner as 
jf the loſs or contingency had happened before the time of the 
jiſſuing the commiſhon of bankruptcy againſt ſuch obligor or 
“ inſurer, and ſhall be entitled unto and ſhall have and receive a 
* proportionable part, ſhare, and dividend of ſuch bankrupt's 
« eſtate, in proportion to the other creditors of ſuch bankrupt, in 
„like manner as if ſuch loſs or contingency had happened before 


„ ſuch commiſſion iſſued.” 


Lad 


Notwithſtanding the rules of law as to bankrupts reduce all cre- 
ditors to an equality, yet the commiſſioners, in the caſe of mzxiar 
SERVANTS, always recommend the creditors to direct the aſſignees 


to pay them their xvi, wacts: and Lord Chancellor Cowprs 2. Eq. Caſ. Abr. 


expreſſed an opinion, that it was unreaſonable that sxrvanTs ſhould 396. 
come in with the reſt of the creditors : but this depends entirely rn EN 
upon the generofity of the creditors; for unleſs they conſent, srx- Green, 134. 


VANTS have no remedy by law to recover their full money, 
54. SURETY. See COLLATERAL UNDERTAKINGS. 
% F N V 


The orsrur qQuz TRUST ought to join in the depoſition with his Green, 136. 
TRUST EE, and the tfuſt deed ſhould be exhibited to the commiſ- | 
ſioners. (g). SES. „CC (4 For caſes ia 

5 | | | | 5 Ky | _ which a truſtee 
for a wife may be admitted as a creditor in performance of his truſts, ſee** Bonds, Marriage Ar- 
ticles,” and Contingent Debts.” | | 


S 
— 


56. VE N D E FE. 


Upon the conſtruction of the 21. Jac. 1. c. 19. 6. 11. if a ven- ., Atk. 165, 


dee advances money upon a conditional {ale of goods, and does not 
inkſt upon the delivery thereof, he confides in the credit of the 
vendor, and not on any real or particular ſecurity, and ought to 

: . e . ee 
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64 A ſuccinkt Digeſt of the 
come in under a commiſſion of bankruptcy againſt the vendor ag 
much as any other perſon that places a confidence in the bankrupt 
perſonally. ; | 


1. Vern, 268. A. ſells land to B. who aſterwards becomes bankrupt, part of 


the purchaſe money not being paid; A. ſhall not be bound to come 
in as a creditor, but the land ſhall ſtand charged with the money 


unpaid, although there be no agreement for that purpoſe. 
57%. VERDICT. 
3. WIE. 20. If a bankrupt be arreſted for a debt, he may plead in diſcharge 


that © THE CAUSE or AacTION” accrued before the bankruptcy, 
and therefore theſe words, ©* cauſe of action, mean ſuch a debt as 


is due and payable at all events; for a mere cauſe of action itſelf 
is not proveable as a debt, becauſe the damages that may be given 


on it are conſidered as merely contingent. If a plaintiff, there- 


fore, obtain a verdict in any caſe which ſounds in damages only, 
and the defendant becomes bankrupt before final judgment, it can- 


(r) See © Ac- not be proved (7). 
tion.“ | | 3 e 
t 


I. Alk. 188. A Settlement made before marriage without a portion, or after 


covp- 42. marriage upon payment of money as a portion, is good againſt 


creditors. . 3 
A bond wo as 2 marriage portion is a good confideration, if the 


marriage takes effect. 5 5 
I the wife of a bankrupt, prior to her marriage, was entitled 


23. Alk. 562. 


Cooke, 323. ˖ 
| to a truſt eſtate, the aſſignees of the huſband are not entitled to the 


(-)Inwhat caſes property without making a ſettlement upon the wife (s). 


the truſtees for 
„Bonde, © Truſtees,” See al. 


a wife ſhall be admitted to prove, ſee “ Marriage Articles 
more upon thisſubjeQ under Commiſſioners Aﬀigament,” 


CHAPTER 


— 
8 


2 2 
t /// YT dT 


Laws relating to Bankrupts. 
CHAPTER THE FIFTH. = 
Of the Afſignees; and Afrenment of the Bankrupt's Eftate. 


THY 5. Geo. 2. c. 30. f. 26. The commiſſioners, after the com- Choice of aſ- F 
« miſſion has ifſued, and the party is declared a bankrupt, ines. IJ 
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ſhall give notice thereof in the Gazette, and ſhall appoint a 
meeting of the creditors at Guildhall to chuſe aſſignees; — and 
ſhall aſſign the bankrupt's eftate and effects unto ſuch perſon 
or perſons as the major part in value of the creditors who have 
proved their debts ſhall chuſe; and the aſſignee or aſſignees ſo 
choſen ſhall keep one or more diſtin book or books of account, 
where he or they ſhall duly enter all the monies or other effects 
which he or they ſhall receive or get in from the bankrupt's 
eſtate, to which account every creditor ſhall have free reſort.” 
And (F 27.) © No creditor ſhall be permitted to vote in the 
choice of affignees, whoſe debt ſhall not amount to the ſum of 


ten pounds or upwards.” 


But it is enacted by g. 30. That the commiſſioners may inmx- 
'DIATELY appoint one or more aſſignee or aſſignees, who may be 
removed or diſplaced at the meeting appointed for the choice of 


aſſignees by the creditors then preſent; and fuch provisional 


aſſignee or aſſignees, who ſhall be ſo removed, ſhall deliver up 


and aſſign all the eſtate and effects of the bankrupt which ſhall 


have come to his or their hands or poſſeſſion unto ſuch other 


aſſignee or aſſignees who ſhall be fo choſen by the creditors, 
7 if ſuch proviſional aſſignee or affignees ſhall refuſe to 
reaſſign, by the ſpace of ten days after notice given of the ſaid 


An 


choice of ſuch new aſſignee or _y 9” and of his or their 
conſent to . ſuch aſſignment, fignified to the proviſional 
aſſignee or aſſignees by w_ under their hands, every ſuch 
rovifional aſſignee or affignees ſhall forfeit two hundred pounds, 
to be diſtributed among the creditors as part of the bankiupt's 
eſtate.” E: 


By b. 3t. © The Lord Chancellor, &c. upon petition of any 


creditor, may make ſuch order for —_— the appointment of 


alfignees by the commiſſioners, or the choice of them by the 


_ creditors, as he ſhall think juſt and reaſonable: and in caſe a 


new aſſignment ſhall be ordered to be made, the eftate of the 


' bankrupt ſhall be legally veſted in ſuch new aſſignees, and they 
may ſue in their own 8 any ſuit, and give acquit- 
tances in the ſame manner as the former aſſignees might have 


done; and the commiſſioners ſhall give notice in the two London 
Gazettes that ſhall immediately follow the removal of ſuch 
aſſignees and the appointment of ſuch other aſſignees of the ſaid 
removal and appointment,” &ce. | 
By. g. 34. The Aſſignees, with the conſent of the major part 


in value of the bankrupt's creditors who ſhall have duly proved 
their debts, and are preſent at any meeting of the ſaid creditors, 
| . | 1 + purſuant 
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1. Atk. 153. 


* 
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6. 25. Geo. 3 
c 30. 


1. Alk. 97 


Cocke's B. L. 


316. 


for that purpoſe 


A luccintt Digeſt of the 
„ purſuant to notice to be, for that purpoſe, given in the London 
* Gazette, may ſubmit any matter relating to the bankrupt's 
© eftate and effects to arbitration, or otherwile compound and 
„ agrce the matter in difference as ſuch affignees ſhall think fit.“ 

By $6..35. © Aſſignees are impowered by and with the conſent of 
* the major part of the creditors iN VALUE who ſhall have proved 
* their debts, and ſhall be preſent at a meeting had for that pur- 
* poſe, of which public notice ſhall be given in the London Ga- 
 zette, to make compoſition with any perſon: debtors or ac- 
* countant to ſuch bankrupt, and to take 3 reaſonable part as 
they can get in full diſcharge of ſuch debts and accounts.“ 

By 6. 38. © No ſuit in equity ſhall be commenced by any af- 
„ fignee without the conſent of the major part in value of the cre- 
„ ditors preſent, at a meeting purſuant to notice in the Gazette 

By 9. 32. Before the commiſſioners ſhall proceed to the choice 
„of aſſignees, the major part in value of the creditors then preſent 
« ſhall, if they think fit, direct where and in what hands the 
„ monies ariſing from the bankrupt's eſtate ſhall be placed; to 
« which rule every affignee ſhall conform as often as one hundred 
“pounds ſhall be got in.“ | - 3 8 

At the private meeting, when the party is declared a bau krupt, 
the commiſſioners appoint the three meetings purſuant to the di- 
rections of the ſtatute 5. Geo. 2. c. 30. the ſecond of which meet- 
ings is appropriated to the choice of affignees ; for the appointment 
of a proviſional aſſignee or aſſignees, which is never done but when 
the bankrupt's eſtate, or ſome part thereof, is in danger of an 
extent from the crown, or otherwiſe, makes no alteration in the ge- 
neral courſe of proceedings. By | : 

The commiſhoners, upon the day appointed for the choice of 
aſſignees, are not critically to examine into the debt, but are to ad- 
mit creditors upon their oath; for it would be the greateſt hardſhip 
to exclude creditors from voting in the choice of aſſignees, who, 
upon the ultimate ſettlement of their accounts, may be the largeſt 
creditors. | XR: 1 

At the meeting for the choice of aſſignees, the commiſſioners are 
to aſcertain the coſts and expences of ſuing forth and proſecuting 
the commiſſion, and, by writing under their hands, direct the aſ- 
ſignees to reimburſe the petitioning creditor his colts and charges 
out of the firft monies or effects of the bankrupt. . 8 

The Court of Chancery will not order a ſecond choice of aſ- 
fignees upon a ſuggeſtion that ſome of the creditors live remote 
from London, or are out of England. „ 

As the ſtatute directs that the choice of affignees ſhall be by the 
major part of the creditors Ix vALur, one creditor, if his debt be 
ſufficiently large, may chuſe himſelf afſignee. | 


2. Alk. 88. go. Aflignecs are re{pgatible for the acts of the agents they employ 


to collect the bankrupt's eſtate; but the negligence of one aſſignee 
ſhall not hurt another joint ailignee, where he is not at all privy ta 
| / 1 any 


Laws relating to Bankrupts. 
auy private or perſonal agreement entered into by his brother-al- 
 lignee. | | e | 
Where an aſſignee who has received monies from the bankrupt's Primroſe v. 
eſtate dies without leaving perſonal aſſets, or becomes himſelf a Etumley. 
bankrupt while the money remains uz. divided in his hand, the cre- * vis 
ditors have a lien on his real eftate. | = | 
Creditors cannot give A GENERAL POWER to aſſignees to pro- Wrichhune, 
ſecute ſuits or ſubmit matters to arbitration at their own diſcretion, . Ak. 91. 
but there muſt be a meeting of the creditors, _ notice given in the 
London Gazette, to conſider of each particular ſuit or caſe for ar- 
bitration; but where a meeting of creditors is properly advertiſed. Cooperv. Pepys, 
and ſome of them do not think proper to attend, the majority in! tk. 107. 
value who are preſent have a right to bind thoſe who are abſent. 
Aſſignees may advertiſe a meeting upon any extraordinary occa- Proudfoot, 
ſion that concerns the creditors, as well as for the particular pur- I. Alk. 253, 
poſes directed by the act of parliament. | | | 
The aſſignees and creditors, as it is uſually expreſſed, ſtand in as EIS 
the ſhoes of the bankrupt, and are ſubject to the lame equity, ard COP 


* 


are bound by the ſame acts as he would have been; and therefore 


it was held in the caſe of TIREIL V. THORPE (4), that a note (a)2. Atk. 588. 


given under the hand of a huſband bankrupt, upon the execution of 
a marriage ſettlement, ought to be looked upon as part of che 
marriage agreement, and couſequently as part of the ſettlement; 
and as the wife would have been relieved if ſhe had brought a bill 
_ againſt the huſband, fo ſhe ought to be equally relieved on bring- 
ing a bill againſt the aſſignees who ſtand in his place; for although See Byas? caſe, 
the Court will favour creditors as much as they can, it muſt be I. Ak. 424. 
when they have a ſuperior right. _ EY „ 
Thus alſo, where a bankrupt delivered up at his laſt examina- 
tion a bond which was given to another in truſt to ſecure the pay- 
ment of an annuity to his wife, the Chancellor, upon a petition by _ 
the wife, conſidered the creditors as ſtanding in the place of the 1. Ack. 194, 
huſband, and not intitled to any more of the annuity than he 4 
would have been in caſe he had not been bankrupt, without making 
her a proviſion; for where a bond is given to a truſtee for che be- 
nefit of a wife, and the huſband becomes bankrupt, the aſſignees 
cannot bring an action on it; as by 1. Jac. I. c. 19. they can only See alſo 
have the like remedy to recover a debt as the bankrupt hanſelf,* e 
would have had. . | 5 | : 459. | 
So alſo, if a huſband before he has received his wife's fortune 1. Peere Wme, 
becomes a bankrupt, the aſſignees ſhall not receive it without mak- 383. See a 0 
ing ſome proviſion for the wife; but Where the aſſignees can get (1). 
poſſeſſion of the wife's property without the aid of equity, it ſeems Cooke's B. L. 
doubtful whether the Court will interfere to affift the wife. 330. on De, 
If there is a cuſtom in the country, that half a year's rent hond 
become due on the day the tenant er ters on the premiſes, the aſ- 2. Term Rep. 
ſignees are bound by it, notwithſtanding the tenant had committed Cooks: B. L. 
an act of bankruptcy before he took the premiſes, ard made the 33 . 
agreement to pay half a year' rert in advance. | | | 
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68 d ſuccinkt Digeſt of the 


3. Peere Wrns, If the aſſignees of a bankrupt claim even under an act of par- 
143. liament, yet as the ſtatutes of limitations might be pleaded —_ 
[ the bankrupt, for the ſame reaſon they may be pleaded againſt the 


Comb. 20. aſſignees; and the ſtatutes run againſt them from the time of the 


original promiſe. | 


1. Ch. Caſ. 71. The * cannot compel a leſſor to perform a covenant for 


the renewal of a leaſe to his leſſee, on the leſſee becoming a bank- 
rupt. | | 
1, Ack. go, Where aſſignees do not divide the bankrupt's effects in proper 
time, but are making a private advantage of it, the Court wall 
charge them with intereſt. | 5 | 
1. Atk. 97. Where an allignee becomes - bankrupt, and is removed, his aſ- 
Green, 170. ſignees as well as himſelf muſt join with the commiſſioners in exe- 
| cuting an aſſignment to the new aſſignees. | OG 
4, Vin. 79. An aſſignee may be removed if ch 
perly at the choice of aſſignees. | Os 
_ Term Rep. Afﬀignees of a bankrupt may ſue both in the DzzzT and Dz- 
1 TINET. | 


| Of the Afignment of the Bankrupt's Efate. 
By 34. and 35 Hen. 8. c. 4. The Lord Chancellor, &c. 


% upon complaint made to them in writing, &c. have power and 

„authority to make ſuch orders, as well with the bodies of ſuch 

© OFFENDERS, as With their lands, tenements, fees, annuities, and 

offices which they have in fee fimple, fee tail, term of life, 

© term of years, or in right of their wives, as much as the in- 

„ tereſt, right, and title of the ſaid offenders ſhall extend to be, 

= « and may then lawfully be departed with, and may cauſe the ſame 
Fe e to be appraiſed and ſold for payment of the creditors.” 

By 13. Eliz. c. 7. H. 2. The commiſſioners may make order 

* and direction with the body of ſuch perſon, whereſoever he may 

* be had, either in his houſe, ſanctuary or elſewhere; as alſo 

with all his lands, tenements, hereditaments, as well copy or 

« cuſtomary-hold as freehold, which he ſhall have in his right be- 

fore he became bankrupt; and alſo with all ſuch land, tene- 

„ ments, and hereditaments as ſuch perſon ſhall have purchaſed 

or obtained for money, or other recompence, jointly with his 

e wife, children, or child, to the only uſe of ſuch offender, or 

„of or for ſuch uſe, intereſt, right, or title as ſuch offerder then 

© ſhall have in the ſame, which he may lawfully depart withal, 

* or with any perſon in truſt to any ſuch uſe; and alſo with his 

% money, ee chattels, wares, merchandizes, and debts where- 

ſoever they may be found or known; and cauſe the ſaid lands 

* &c. to be ſcarched, viewed, rented, and appraiſed to the. beſt 


* value; and by deed indented and inrolled of record, to make 


« fale ef the ſaid lands, &c. and of all deeds, writings, and evi- 
I derces touching only the ſame, belonging to ſuch offender or 
e debtor; aud 


« chattels, 


e commiſſioners act impro- 


alſo of all fees, annuities, offices, goods, and , 
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Laws relating to Bankrupts. 


„ chattels, or otherwiſe to order the ſame for true ſatisfaction 


and payment of the creditors, rate and rate alike.” E : 
But by 13. Eliz. c. 7. $. 5. It is provided that the pur- 
chaſers of copyhold or cuſtomary lands or tenements ſhall pay 
the cuſtomary fine to the lord of the manor, and that upon ſuch 
payment or compoſition the lord of the manor, at the next 


court to be holden, ſhall not only grant the fame to the ven- 


dees by copy, but ſhall admit them tenants of the manor.” 


By 6. 4. The commiſſioners, upon requeſt, are to make a 
true declaration to the bankrupt of the employing and beftowing 


of theſe lands, tenements, offices, fees, goods, chattels, and debts, 


and pay the overplus to the bankrupt.” 


By 13. Eliz. c. 7. f. 11. It is provided, that if any bank- 


rupt ſhall, after being declared bankrupt, purchaſe any lands, 
tenements, hereditaments, free or copy, offices, fees, goods, 
chattels; or that any lands, tenements, hereditaments, free or 
copy, offices, fees, goods, or chattels, ſhall deſcend, revert, or 
by any means come to any ſuch bankrupt, before their creditors 


are fully ſatisfied and 2 or otherwiſe agreed for, that then 


the ſaid lands, &c. &c. ſhall be bargained, ſold, extended, deli- 


vered, and uſed by the commiſſioners for and towards the pay- 
ment of the ſaid creditors, in ſuch like manner and form as 


other the lands, &c. of the ſaid bankrupt. 


By 1. Jac. 1. c. 15. $.5. If any bankrupt ſhall convey, or 


procure or cauſe to be conveyed, to any of his children or other 
perſon, any manors, lands, tenements, hereditaments, offices, 
fees, annuities, leaſes, goods, chattels, or transfer his debts 


into other men's names, except the ſame be done upon the mar- 
riage of any of his children, both the parties married being of 


the years of conſent, or for ſome valuable conſideration; the 


commiſſioners may bargain, ſell, grant, convey, demiſe, or 
otherwiſe diſpoſe thereof, in as ample a manner as if the ſaid 


bankrupt had been actually ſeiſed or poſſeſſed thereof, or the 


debts were in his own name of the like eſtate or intereſt, to his 


or their own uſe at ſuch time as he became bankrupt; and 
that every ſuch bargain, ſale, &c. ſhall be good againſt the 
bankrupt, his heirs, executors, adminiſtrators, and affigns, and 
ſuch children and perſons as ſhall be ſubject to this ſtatute, and 
againſt all other perſons claiming by, from, or under ſuch bank- 
* rupt, or ſuch ſaid other perſon to whom ſuch conveyar ce ſha 


be made by the bankrupt, or by his means or procurement.“ 


By 1. Jac. 1. c. 15. $. 13, The commiſſioners have power to. 


8 or aſſign, or otherwiſe to order or ag wow of, all or any of 
e debts due, or to be due, to or for the benefit of the bank-. 


rupt, by what perſon or perſons ſoever, or in what manner and 
form ſoever, to the uſe of the creditors; ard their af- 
ſigument of the ſame ſhall veſt the property, right, and intereſt 


in the ſaid debts in the affignee, as fully to all intents and pur- 


46 


poſes as if the bill, bond, bonds, ſtatutes, recognizances, judg- 
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' A ſuccinft Digeſt of the 


* ment, or contract whereupon ſuch debts or deeds ſhall ariſe or 5 
„ grow, had been made to or with or for the ſaid perſon to whom 4 
. che ſame ſhall be aſſigned by the commiſſioners; and after ſuch 40 
« aſſignment neither the bankrupt, nor any other to whom ſuch 7 
« debts ſhall be due, ſhall have power to recover the ſame, nor to | 
„ make any releaſe or diſcharge thereof; neither ſhall the ſame be 5 
attached as the debt of the bankrupt, or ſuch ſaid other perſons K . 
iN to whom the ſame ſhall be due, by any other perſon, accord- f 
be: ing to the cuſtom of London, or otherwiſe ; but the affignee 1 « 
[= „ ſhall have the like remedy to recover the ſame in his own name - 
eas fully and lawfully as the party himſelf might have had.” | 4 
3 By 21. Jac. 1. c. 19. 9. 10. If any lands, tenements, goods, 1 
1 % chattels, debts, or other eſtate of the bankrupt, be xxTEzxvzDr 1 
after the bankruptcy by any perſon, under colour or pretence of 6 
* his being indebted to an accountant of the king, the commiſ- a0 
« fioners may examine, upon oath, whether the ſaid debt was due 5 
to any ſuch accountant of the king upon any bargain or contract 0 


% 
— 


originally made betwixt ſuch accountant and the bankrupt; and 
* if it was originally made with any other perſon than ſuch ac- 


5 (caountant, or for the uſe and truſt of any other perſon, the com- « 
| miſſioners may diſpoſe of ſuch lands, tenements, hereditaments, WM « 
| goods, chattels, and debts ſo EXT END ED, for the benefit of the W 

* creditors ; which diſpoſition of the commiſſioners ſhall be good j& 
* againft the xxTExT, and againft all perſons claiming from, by, ? 
or under the ſaid extent: and the affignees of ſuch lands, &. |W « 


* ſhall have good remedy to have, demand, and recover the ſame.” 
By 21. Jac. I. c. 19. 9. 11. If any perſon at the time he be- 
comes bankrupt ſhall, by conſent and permiſſion of the true 
* o0'-ner and proprietary, have in their poſſeſſion, order, and diſ- 
poſition, any goods or chattels whereof they ſhall be reputed 
ol . * owner, and . upon them the ſale, alteration, or diſpoſition 
FE | * as owners, the commiſſioners may aſſign the ſame for the be- 
| i „ nefir of the creditors, as fully as any other part of the eflate of 
[ the bankrupt,” | 185 ED 
6 By 21. Jac. 1. c. 19. ) 12. The commiſſioners, by deed in- 
bl < dented and inrolled of record, within fix months after the making 
„thereof, have power to grant, bargain, fell, and convey any 
* manors, lands, tenements, or hereditaments, whereof any bank- 
* rupt is or ſhall be in any ways ſeiſed of any eſtate in tail, in poſ- 
* fetfion, reverſion, or remainder, and whereof no reverſion or re- ] 
* mainder is or ſhall be in the king, his heirs and ſucceſſors, of the 1 
* giſt or proviſion of the king, his progenitors, his heirs or ſuc- 1 
* cefſors, to any perſon or perſons for the relief and benefit of the 
* creditors; and all and every ſuch grants, bargains, fales, and con- 
* veyances ſhall be good ih law to ſuch perſons and their heirs 
* againſt the ſaid bankrupt, and againſt all and every the iſſues of 
the body of ſuch bazkrupt, and againſt all and every perſon 
*.claiming any eſtate, right, title, or intereſt by, from, or under the 
* laid bankrupt, :aſter ſuch time as ſuch perſon ſhall become 
A | | * bankrupt; 


had « 3 „% A. fd 


na M6 FLY 


„of redemption at a day to come, by payment of money, or 


„of money, or other performance, according to the nature of 


By 5. Geo. 2. c. 30. 9. 42. No ſchedule ſhall be annexed to 3 
the aſſignment of the perſanal eſtate of the bankrupt from the Y 
« commiſſioners to the aſſignees of the ſaid bankrupt's eſtate.” 4 


in which the affignment and ſale ſhould be made. 


becoming bankrupt ; but if the church be void at the time of the 
Tale, the vendee 11 


Laws relating to Bankrupts. * 
„ pankrupt; and againſt all and every other perſon whatſoever, _ 
« whom the faid bankrupt, by common recovery or other ways 
« or means, might cut off or debar from any remainder, reverſion, 
© rent, profit, title, or poſſibility into or out of any of the 1aid 
« manors, lands, tenements, or hereditaments . | 
Buy 21. Jac. I. c. 19. H. 13. © If any bankrupt ſhall have granted, 
© conveyed, or aſhgned any lands, tenements, hereditaments, goods, 
« chattels, or other eſtate unto any perſon upon condition or power 


„ otherwiſe; the commiſſioners, beiore the performance of the 
« condition, may aſſign and appoint, under their hands and ſeals, 
« ſuch perſons as they ſhall think fit to make tender or payment 


« ſuch condition, as fully as the bankrupt might have done; and 
« after ſuch tender of payment or performance the commiſſioners 4 
„have power to ſell and diſpoſe of ſuch lands, tenements, heredi- 1 
„ taments, goods, and chattels, and other eſtates fo granted, con- — 
« veyed, or aſſured upon condition, to and for the benefit of the 
„ creditors.” | 5 5 > | | 
By 21. Jac. I. c. 19. $. 14. © No purchaſer for good and valuable 
« conſideration ſhall be impeached by any of the ſtatutes of bank- 
« rupts, unleſs the commiſſion of bankruptcy be ſued forth within 
e five years after the act of bankruptcy.“ 
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HAVING abſtracted the clauſes in the ſeveral acts of parlia- 
ment which impower the commiſfioners to aſſign the bankrupt's 
eſtate, we ſhall proceed to ſhew, under an alphabetical digeſt, I. 
What ſpecies of property are liable to be affigned and ſold. II. 
What ſpecies of property are not fo liable. III. The manner 
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I. Property liable 10 be. aſſigned. 


E ADVOW SON. 5 


The commiſſioners may ſell the advowſon in the caſe of a patron Gibſon, 794- 


| hall not preſent to the void turn, but the bark- 
rupt himſelf, becauſe the ve id turn of a church is not VALUAZLE. 


2 CONDITIONS. 


By 21. Jac, 1. c. 19. F. 13. If a bankrupt ſhall have conveyed Stone, r2 5- 
any part of his eſtate upon condition or power of redemption at Billing. 148- 
a day to come, by payment of money or otherwiſe, the commil- _ 
fizners may ap>oint, under th ir hands aud feals, ſuch ps 28 

| | 8 885 Bo 3 ey 


— 


A ſuccint Digeſt of the 
they ſhall think fit to perform the condition, and after ſuch perfor- 
mance ſhall diſpoſe of ſuch eſtate for the creditors' advantage, as 


fully as any other of the bankrupt's property.” - _ 
3- COPYHOLDS. 


By 13. Eliz. c. J. F. 2. Copyhold or cuſtomary lands may be 
aſſigned by the commiſſioners; and although this deſcription of 
eftate is not mentioned in the ſubſequent clauſes of this ſtatute, or 
enumerated among the other ſpecies of property mentioned in the 
ſubſequent acts of parliament; yet it has been held, that as the 

ET later acts were ne in confirmation and approbation of this ſta- 
0 Pr tute, © Coprhorps are included under the general words, © lands, 

e e tenements, and hereditaments.“ 8 3 | 

In temporary aſſignments. made by the commiſſioners previous to 
the choice of aſſignees by the creditors, Lox D HaxDwicks ſaid, it 
would be adviſable to leave out the copyhold eſtate of the bank- 
rupt; for that as an xxTENT would not affect it, the creditors. 
would run to riſque, and it would fave the expence of two fines 
to the lord, as the commiſſioners may convey to the purchaſer by 
1 and ſale in the firſt inſtance. . | 


13. Eliz, 5 7. he vendee of a copyhold muſt, by the expreſs proviſion of the 


$a 3s ſtatute, pay to, or compound with, the lord for his fine; but if he 

S:one, 127- tenders a competent fine, and the lord refuſes to admit, the vendee 

— e may enter. | 5 l | 

2. Com. Dig. The copyhold is vefted in the bargainee before his admittance, 

— 8 though he cannot enter and take the profits, and he ſhall avoid all 
A 18. meſne acts between the ſale and admittance; as, if the bankrupt 


G 80. 
des after file and before admittance of the vendee, the wife of the 


bankrupt ſhall not have her dower. 


1. Alk. 96. An affignee under a commiſſion of bankrupt of a copyhold eſtate 
is a vendee within the 13. Eliz. c. 7. and not the purchaſer from 
the aſſignee of ſuch eſtate. | : 


S:one, 127. A copyhold eftate in tail may be ſold under a commiſſion of 


Billing. 148. bankruptcy, if by the cuſtom of the manor the intail fmay be cut 
off, but not if there is no ſuch cuſtom, _ | | 


Cro. Car, 559. Copyhold Iands given by a father to his ſon two years before 


See alſo the caſe the father became a trader, which, conſequently, could not be done 
of Lilly v. Of.; =; ed 
hors, a Pere!” contemplation of bankruptcy, cannot be ſold by the commit- 
Wrms. 299. 2. fioners under thoſe words of 21. Jac. 1. c. 19. authorifing the 
Eq. Caf. Ab. ſale of lands which the bankrupt © ſhall have conveyed to any 
J * 2 0 poſt. * of his children or other perſon, in as ample a manner as if 
ee ead ofs the bankrupt had been actually ſeiſed,” although the father, in 
LUNTARY . . : 2 
this caſe, received the rents and profits of the eſtate, ſo con- 


GIFTS. . 
veyed, until the time he became a bankrupt. 
„ DA M A 


Cro. Car, 166, Damages and coſts recovered in an action for words, and levied by 
176. the ſheriff cannot be aſſigned by the commiſſioners, on the 
plaintiff's becoming a bankrupt, before the return of the wrir. 


5. ESTATE 


r- 


the aſſignees. 


8 ST ATE TA IL. Se. L A N DS. 
By 21. Jac. . e. 19. Commiſſioners may fell lands whereof | 


a bankrupt is ſeiſed in tail, &. | 555 3 
If tenant in tail mortgages for years, becomes bankrupt, and 1. Will. 276. 


dies without ſuffering a recovery, the aſſignee ſhall have the land 


clear of the mortgage. 


- So alſo commiſſioners may ſell any eſtate which the bankrupt 1. Com. Dig. 


has to Commence upon a Contingency. 517. 


6. ESTATE AND EFFECTS ABROAD. 


The commiſſioners in England may ſell the eſtate and effects en. wn 
which the bankrupt has in Ireland; but as the ſtatutes of bank- * 8. 


ruptcy do not extend to the colonies, or to any of the king's domi- 


- nions out of England, aſſignments under ſuch commiſſions are con- 
ſidered as voluntary, and as ſuch take place between THE ASSIGNEE 
AND THE BANKRUPT, but do not affect the right of orHER crxEDITORS: 
Money owing out of England to a bankrupt, may be attached Dougl, 170. 
by the law of the place, after the bankruptcy, for a debt due before | 
the bankruptcy. VVV | ST 
A trader, after committing an act of bankruptcy, went to Gibral- Waring v. 
tar. A creditor ſent a power of attorney, under which a ſuit was 83 wy 
3 . ; 5g . . er 
commenced there againſt the bankrupt, a decree obtained; and his Hill. 
goods taken in execution, and paid to the ſuitor. The aflignees 5, Geo. 3. 
here commenced an action againſt him for money had and received 
to their uſe; but, by LoxD MansezrD, this money, being reco- 
vered by ſentence of a foreign court, cannot be recovered back by 
Wilsox, a bankrupt in ExcranD, had effects in ScorrAxp. Cooke B. L. 
Some of the creditors in ExcLanD proceeded by the proceis of 3/% 
SCOTLAND againſt the effects there, e aſſignees applied to che 
court of chancery here to ſtay the proceedings; but LORD Harp- 


' wicxs ſaid it could not be done, for our bankrupt-laws were not 


in force there, and therefore the parties had a right to proceed: 


but if the effects there were not ſufficient to ſatisſy the party 's debt, : 


and he applied for a dividend under the commiſſion here, in that 


caſe, he ſaid, he would poſtpone him till the reſt of the creditors 
were paid inthe ſame proportion he had received. . 
I be aſſignees may alſo recover a debt due to the bankrupt in 
2 foreign country: ſo allo a debt may be recovered here, due to 


a bankrupt in a foreign country where the law obtains aralogous 
to our bankrupt-laws, which other oountries will take notice of, 


and conſider it in the ſame light as if the bankrupt had made an 


actual aſſignment. 


7. GOODS, WARES, AND MERCHANDIZE. 


Goods taken in execution, at the ſuit of the bankrupt, cannot D-o. Car, 166; 
be aſſigued until they come to the hands of che baukrupt. 


176. 
N L | | 8. JoixT 
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Bill. 1 1 1. 


1. Com. Dig. 


Loft, 1. 


A ſuceintt Digeſt of che 
8. JOINT ESTATES, 


If there be two joint-tenants, and the one becomes a bankru t 


and dies, the bankrupt's part ſhall be fold; for there ſhall be no 


furvivorſhip, becauſe the bankrupt's moiety is bound by the ſta- 
tutes, and the bankrupt had power to ſell the fame in his lifetime, 


and to 35 therewith. 


By 1. Jac. 1. c. 15. the commiſſioners, after the bankrupt's death, 
may proceed in execution in and upon the commiſſion for and con- 
cerning the offender's lands, tenements, &c. in ſuch ſort as if the 
offender had been living; and this they could not do if the ſurvivor 
is held to take place. 5 | - | 
By 13. Eliz. c. 7. The commiſſioners may fell all lands, tene- 
ments, and hereditaments, which the bankrupt ſhall have pur- 


own-ule, &c. 


_ chaſed for money joinTLY with his wife, children, or child, for his 


9. LANDS. 


The commiſſioners may ſell all lands and tenements which the 
bankrupt had at the time of his bankruptcy in fee tail for lite or 


for years, rents, annuities, reverfions, and remainders, and alſo any 


future or contingent intereſt in land, | 

Therefore, a man having an eftate in right of his wife ſettled 
to himſelf for life, with other intervening Se remainder to him- 
ſelf in fee, with power to change the uſes afterwards, becoming 


bankrupt, the remainder in fee was held to veſt in his aſſignees, 


and his power of revocation to be gone. | 


1. P. Wrne, 96. One ſeiſed of lands in fee owes a debt by ſtatute, and afterwards 


Tudway, vs 


becomes a bankrupt, and the creditor by ſtatute extends the lands, 

then a commiſſion of bankrupt is ſued out. The creditor ſhall 

come in only pro rata; for the ſtatute was not ſued and executed 

before the bankruptcy. | | | wy | 
6 P EC A C T. 


A Legacy to a bankrupt, when the teſtator dies after the certiſi- 


Bourn, 2. Buri«Cate is ſigned by the creditors and commiſſioners, but before it is 


716. 


3. Lev. 192. 


confirmed and allowed by the Lord Chancellor, ſhall £0 to the al- 


ſignees for the benefit of the creditors, 
IL MONEY. 


If the goods of a bankrupt are ſeized in execution, aſter the bank- 
ruptcy, and fold by the ſheriff, the commiſſioners cannot aſſign 
the money raiſed by the ſale, but they muſt aſſign the goods the- 
ſelves. 1 . Be 55 | 


12. MORTGAGED 
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12. MORTGAGED PREMISES. 


The commiſſioners aſſignment ſhall prevail againſt a ſecond 2+ Vern. 158. 
mortgagee who purchaſes the prior mortgage, if the ſecond mort- | 
e was made after a commiſſion ſued out, although the mortgagee 
i] no notice of the commiſſion; but not if no commiſſion 
had been ſued out, but only a ſecret act of bankruptcy commit- 


Forreſter, 69. 


If a mortgage is made by a bankrupt, tenant in tail, without ſuf- 
fering a recovery, the aſſignees ſhall take advantage of this de- 
feat, and hold the land, after the death of the bankrupt, clear 
of the mortgage. ; | RE 


13. OFFICES: 
| By 34. and 35. Hen. 8. c. 4 Commiſſioners may ſell offices ; 


* which bankrupts have in fee-ſimple, fee-tail, term of life, 


term of years, or in right of their wives, as much as the intereſt, 
© right, or title of the bankrupt ſhall extend to be.” 1 

A bankrupt had purchaſed the office of under-marſhal of che! Atk, 211. 
city of Lawn for gool. to which a ſalary was annexed of Gol. 510. 

a-year, Payable half yearly, and a freedom of the city worth Gieen, 184} 


1, Cum, Digs 
I 


251. annually. The bankrupt's effects not amounting to 5s. in 
the pound, his aſſignees applied to the Lord-Mayor and Court 


of Aldermen for liberty to ſell this office; but the bankrupt being 


preſent, and reſufing to conſent, the Court declared they could not 
alienate it without his conſent. The ey rs therefore, petitioned 
the Chancellor that this office might be forthwith ſold; and Loxp 
Hax Dwickz was of opinion, that the aflignees might fell this 
office of under-marſhal; for it was not. an office within the 5. and 


6. Edw. 6. c. 16. concerning the adminiftration of juſtice; ard is 


clearly within the deſcription of the ſtatute 34. and 35. Hen. 8. 
above recited, 5 - 2 TE 5 
But where one William Lowfield purchaſed the office of S RIAN T f. Alk. 212. 
Ar Macs from the city of London for 4ool. and was admitted to 
hold the ſame guamdiu bene ſe pefſerit, and became a bankrupt ; 


Loap ChaxcELIIOR Ke, upon a petition by the aſſignees to 


fell, declared that the place was not ſaſeable, as it concerned the 


execution of juſtice; aud the place of one Mr. Briſtow, one of the 
_ Tworn clerks of the Six Clerks' office, was held not faleable. 


An office quamdiun ſe bene geſſerit is an office for lite. „ AS 
Lok HARDwicxx was of opinion, that the pay of an officer in | 

the army might be ſold, on his ens a bankrupt, for the benefit 

of his creditors; but this opinion ſeems to have been over-fuled ; 

for it was determined, in the caſe of CarHCART v. Bracxwoop, that Houſe of Loris, 
the certificate a bankrupt was not invalidated by his having con- 26. Feb. 175. 
cealed, upon his at examination, that he was poſſeſſed of an office 

under government which yielded him +1821. a year halt-pay, of 


which there were then due to him 481, of arrears. 


L 2 14. OSTENSIBLE 
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14 OSTENSIBLE PROPERTY. 


By 21. Jac. 1. c. 19. C. 11. The commiſſioners may aſſign any 
goods or chattels which the bankrupt, at the time he ſhall ſo be- 
come bankrupt, ſhall, by the conſent and permiſſion of the true 
owner and proprietary, have in his poſſeſſion, order, and diſpo- 
moon; whereof he ſhall be reputed owner, and take upon him the 
ale, alteration or diſpoſition as owner. _ „ 
In mortgages of real eſtates, and chattels real, the non- delivery 
of poſſeſſion does not amount to that ſpecies of fraud intended to 
be checked by this ſtatute; for as it is the uſual practice for mort- 
gagees of this ſpecies of property to continue in poſſeſſion, creditors 
cannot be deceived by the mortgagor remaining the oftenfive owner. 
7. Ver. 357. Therefore, where one WILIIa& T APPENDEXN, being indebted to one 
£2000 3 STEPHENS in 14 20l. for ſecuring payment thereof, mortgaged to him 
ſome leaſchold eftates, wharts, and three hoys, but kept poſſeſſion 

of the hoys; Loxy TALBOT decreed that the hoys ſhould be ſold 


for the general. benefit of the creditors. So alſo where one Wnan 


Haxvesr borrowed from one Touekixs 1500l. and, as a ſecurity, 

conveyed his dwelling-houſe and brewhouſe, and all the coppers and 

utenſils in trade e thereto, by way of mortgage, ſubject 
to redemption; and afterwards took one STEPHENS as a partner, 

and within a month after made a ſecond mortgage to one Pran, 

in truſt for STEPHENs, of his moiety, not only of the utenſils, &c. 

but the ſtock in trade, debts, profits, & c. for ſecuring a ſum of 

r money then lent to him by STeemens; Harvesr afterwards made 
. 165. f » . | | 
i. Vez. 348. {ſeveral other mortgages of the flock in trade, debts, &c. and be- 
came bankrupt; upon an application to the Court of Chancery, 
it was decreed that the mortgages of the lands and fixtures were not 
affected by the act of parliament, but that the mortgagees of the 

utenſils not fi xcd ta the freehold, and of the ſtock in trade, could 

only come in under the eſtate as general creditors: for if a perſon 
advances money on the ſale of goods, and does not inſiſt on the, 

delivery thereof, he confides in the credit of the vendor, and not in 

| any real or particular ſecurity, | . 

F.lwardsv. Har- It is a general rule, in the transſer of chattels, that the poſſeſſion 
hen. 2. Term muſt accompany and follow the deed. Therefore, where the con- 
Rep. 587, veyance is abſolute, the poſſeſſion muſt be delivered immediately; 
but where it is conditional, it will not be rendered void by the ven- 

dor's continuing in poſſeſſion till the condition be performed. Thus, 


where a creditor took an abſolute bill of fale of the goods of his 


debtor, but agreed to leave them in his poffeſſion for a limited 

tine, and in the mean time the debtor died, upon which the cre- 

ditor took and fold the goods; the Court held, that the creditor was 

liable to be ſued as executor de ſon tort for the debts of the deceaſed; 

| for the debtor continuing in poſſeſſion was inconſiſtent with the 

2 Term Rep.deed, and fraudulent againſt creditors.—So alſo where one Havzs 
$55+ a trader, made an alignment of his goods to two perſons for _ 
52 | | | 8 benefit 


A ke 
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benefit of ſuch of his creditors as would ſign a deed of compromiſe 
by a certain time, until which time it was agreed that Harzs 
ſhould continue in poſſeſſion, he accounting for the profits in the 
mean time to the truſtees; and he accordingly continued in the vi- 
fible poſſeſſion of the goods after the aſſignment; all the Judges 
of England were of opinion that the deed was fraudulent and void, 


| becauſe the poſſeſhon had not accompanied and followed the deed. 
Read mortgaged are capable of an PerLdChBaron 
actual delivery, an actual delivery of them muſt be made; yet if Packer, 1. Ak. 


But although where the 


they .cahnot be delivered at the time of the contract, it will be“ * 
ſufficient if the mortgagee has the documents and-muniments delivered | 

to him in order to reduce them into poſſeſſion. Therefore where Brown v. Heath. 
one WII IIaus gave a bond to one HxATHCOATER for 1200l. and 16e 1. Alk. 


> . ER 
the ſame day made a deed of aſſignment, to HaTHCOATE or his 


order, of the goods in two ſhips then at ſea, and alto the bills of 


lading, and policies of inſurance, containing the faid goods, as a 
collateral ſecurity for the payment of the bond; the policies were - 
indorſed over to HEATHCOATE, but the bills of lading were not. 


WiIIIAus became bankrupt, and his affignees brought a bill to 


have theſe goods; inſiſting, that as Wittiams had acted as the 

viſible owner of the ſhips and cargoes, they not being put into the 

poſſeſſion of HraTHcoars, the aſſignees were iutitled to them for 

the general benefit of the creditors. But the Court held that, as 

every thing which could ſhew a right to the thips and cargoes had 

been delivered over to. HzaTycoarz; the bankrupt, WILLIa Ns, 

could no longer be ſaid to have THE ORDER AND D18POSITION of 

them, and therefore they were not within 21. Jac. I. c. 19. ard 

HzaTHCoATE had a right to retain! them until the principal and in- 

tereſt of the bond were ſatisfied. | if iy IRS 1 
But where a perſon, who afterwards became a bankrupt, had aſ- Peelev. Doaſon, 

ſigned over BARGEs to his creditor, who ſuffered him to continue! - Alk. 161. 

in poſſeſſion, it was held to be a fraud on the creditors at large, 

and that the commiſſioners might aſſign the 3ARGESs among the reſt 

of the bankrupt's effects. 3 8 8 

Ihe aſſignment of an outward-bound cargo is a complete con- 1. Ack. 163. 

tract, though the cargo is not delivered to the aſſignee; but indor- 25 

ſing bills of ſale does not amount to an aſſignment, unleſs che goods 


are directed to be delivered to the aſſignee. 


The ſecurity therefore of a mortgage of a ſhip at ſea, depends 2. Vez. 272. 


upon the mortgagee's taking all methods in his power to get the 


poſſeſſion, ſuch as bill of ſale, &c.; but ſuffering the ſhip to come 
back and go upon another voyage would be a very different. caſe. 
One Payxz, a bankrupt, was part-owner of a ſhip, which he Hil 24. Geo. 3. 
conveyed to Jonx and BazxtLeT Guaxsy, to ſecure to them che! | 
payment of 4ool. which they had lent him on bottemry. It 
was covenanted that he ſhould repay the money within ſix months 
after notice ſhould be given to him by them; ſuch notice rot to 
be given until fix months after the date of the indenture, unleſs a. 
total loſs by perils of ſea, enemies, pirates, or fire, ſheuld hap- 
| VVV POWs 
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pen; and in default of payment, Guxxxy was to diſpoſe of the 
{hip without interruption; and in caſe a total loſs ſhould happen 
before the ſix months expired, then no payment to be demanded 
by Guzxzy, but the premium ſhould be paid to the date of the 
loſs. At the time of the execution of the indenture, the ſhip was 
at Yarmouth, and the grand bill of fale was delivered to Guxkxxr. 
Payne and the other part-owners had the management, and ap- 
peared and acted as the viſible owners from the time of the ay - 
ment till the bankruptcy of Px; and the queſtion was, Whether 
Grzxer was intitled to retain ſo much of Parnz's ſhare of the 
money ariſing from the ſale of the ſhip as would be ſufficient to diſ- 
charge the intereſt and principal due on the aſſignment? Loxp 
MaxsFIELD faid, that the mortgage of a ſhip Ar $A is not within 
the ſtatute, where the grand bill of fale 1s delivered to the mort- 
gagee; but upon the authority of STzrHExNs v. Sols, he deter- 
mined that Guzanzy was not intitled to retain againſt the aſ- 
ſignecs. | | gd 3 
Atkinſon v. Buy where tlie ſhip, on the mortgage of which the money is lent, 
Malling and is ATsx4, the delivery of the grand bill of ſale is conſidered equiva- 
. lent to a delivery of the ſhip itſelf. Therefore where one . 
—_— mortgaged the ſhip Mzzxcuxy, which was then at ſea, and aſſigned the 
grand bill of ſale to ATxixson, the mortgagee, ſubject to a proviſo or 
condition that it ſhould be lawful for Buxn to hold the ſhip, and 
take the profits to his own uſe and benefit, until default in payment; 
Bo RN became bankrupt : his affignees poſſeſſed themſelves of the 
ſhip : ATxinson brought an action of trover againſt them to re- 
cover her back: and it was determined by the Court of King's 
Bench, that he was intitled to reeover, notwithſtanding he had made 

no demand either on the bankrupt or his aſſignees. 
2. Verey, 332. Choſes in action are within the ſtatute 21. Jac. 1. c. 19. Tox- 
„ soN lent money to GIBSON, who made a draſt on SwixzURxNx, the 
| deputy of Hoxace Warrors, viz. Out of the money due to 
1 me from Hozxacx Warrors, out of the exchequer, and what 
1 will be due at Michaelmas, pay to Toxson for value received.” 
G1z50x became bankrupt; and the queſtion was, Whether Toxsox 
| or the aſſignees of Giso were intitled to have the money? it 
„ | being inſiſted for them, that this draft was in the nature of a bill 
| of exchange, and that the property was not deveſted out of the 
bankrupt, at the time of the bankruptey, in law or equity. But 

the Lord Chancellor held that Grzson was intitled to the money. 
1. Bro. Caf. in One Cask, a bankrupt, having aſſigned a veſſel in conſideration 
Ch. 125. of a debt then due, together with the policy of inſurance upon it, to 
one CrowDER, covenanted that he would keep up the inſurance. 
| The ſhip was then at ſea, and Casz, purſuant to his covenant, 
1 made a policy of inſurance; but the broker, being a ereditor of 
Fo Casx, would not part with the policy, and Casz conſented that 
5 it ſhoul1 remain with him as a pledge for his debt. The aſſignees, 
having ſatisſied the broker inſiſted that the broker being the Went 
| = nn, 0 
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of Cask, and having the policy in his cuſtody, it was a leaving by 
CxowDER in the poſſeſſion of the bankrupt within 21. Jac. 1. c. 19. 


ed and therefore was liable to be aſſigned by the commiſhoners for the 

he general benefit of the creditors : but LoD ThURLow decided, that 

as every ſhade of intereſt in this policy was veſted in CROwWDER 

Ys before Casz's bankruptcy, and therefore nothing reſided in the 

p- bankrupt. e e 8 | 3 

n- SyzD, a merchant, having received advice from his correſpon- 2. Term Rep. 

er dent at Nzw PROvIDBN OE, that he was about to ſhip a quantity of ©'* 

he goods on-board the ELIZABETH, which would fail in ſeven weeks, 

"e on SyxD's account; and having procured an inſurance to be made . 

RD on the ſaid goods, applied to Pasrzy, to whom he was at this 5 

in time indebted in 190l. and upwards, to advance him money on the 3 

rt- ſecurity of theſe goods and on the policy of inſurance thereon. 5 

r- N Pasrxy accordingly agreed to advance him 200l. more on his own 5 

al- note of hand, provided the goods in queſtion, with the policy, were j 
| aſſigned over to him as a collateral ſecurity for both theſe ſums. 1 

nt, This was accordingly done by a written inſtrument, in which SyE DP 1 

wa- engaged to aſſign and deliver to PasLzy the whole of the goods - 

xn | ſhipped on-board the ETIZABZETEH, in conſideration of 400l. being $ 

he |K advanced to him by PasLzry, as a ſecurity for the notes of hand # 

or given him to that amount; and he further obliged himſelf to de- 

nd poſit in his hands the policy of inſurance, and to indorſe and 3 

it; deliver over the bill of lading as ſoon as the ſame was tranſmitted q 

the |} to him. The policy and the letters of advice were depoſited with 3 

re- PasLxy, and the vill of lading was indorſed over to him as ſoon as \ 

g's it arrived; but this did not happen until after SyzD had committed 5 


ade an act of bankruptcy. On the arrival of the ſhip, the goods were 

: delivered to PAsLEy, who paid the freight and charges thereof. The 

alfixuces of SygD brought an action of trover againſt PasLsy to 

recover back theſe goods, in fiſting that he had no right to retain them 

as againſt creditors, the bill of lading not having been indorſed over 

to him till after the bankruptcy. But it was determined by the 

Court of King's Bench, that PasLEr was intitled to the goods. 

Ik a perſon aſſigns his book-debts, notice muſt be given of the 1. Ak. 147, 
aſſignment to the ſeveral debtors ; for there can be no actual delivery *- Ves. 374. 
of book-debtss A, | 88 | 3 
A woman of the name of Macs kept a public-houſe, had a Mace v. Cadel, 
licence, and ſaid ſhe was married to one PEN RICE. She went to Cop. 234. 
the exciſe- office, and had his name entered in the books, with a e 


ion note in the margin, married.“ PExRIC E had the licence, ard 
to continued in poſſeſſion of the houſe and goods from that time till 
ce. hae committed an act of bankruptcy by abſconding. Macs claimed 
nt, the goods under a bill of ſale from Pxxzicz; but ſhe afterwards 
of claimed them as her own property, denying that Pxxz3cs and ſhe 
hat were married. PENRICE was examined, and he ſaid that it was 
es, not üll within three weeks before he went away, that he knew 
ow. *hether he would marry her or not. A doubt aroſe whether this 
0 Ew | | 
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caſe did not come within 21. Jac. 1. c. 19. g. 11. for the poſ- 
ſeiſion which the bankrupt had of theſe goods was emphatically 
a poſſeſſion of them as xs own, and kept by him as ſuch. But 
it was determined, that the enacting part of the 11th ſection of this 
ſtatute is not reſtrained by the preamble, but extends to goods of 
A THIRD PERSON, Which he permits a trader, who afterwards be- 
comes bankrupt, to be in the possx8810N or, and to SELL AS His OWN, 
as well as to the bankrupt's ORIGINAL PROPERTY, ſo kept and dil- 
pared of by him as his own, Arrzx having conveyed it to a third 
perſon. is 


Hilary, 24. Geo. Bxvson; being poſſeſſed of a dyer's plant, fold it to Sinpox, 


3. B. R. 


Cooke's B. L. the 


591 


who gave him his two promiſſory notes for the amount of it. When 
fir note became due, Siuesos could not take it up, and 
Bxyson offered to take back the plant and return the notes, and 
agreed to let the plant to Simeon at fo much a year. Simesox 
accepted the offer; and a deed was executed, in which it was agreed 
that BRYsON ſhould let the plant to Siursow; aud that if he ſhould 
make default in any of the quarterly payments, or in the perfor- 
mance of any of the covenants, then the term granted ſhould ceaſe, 
and Stmeson ſhould deliver up the plant, and it ſhould be lawtul for 
Baxso to take poſſeſſion. There was a memorandum, at the foot of 
the deed, that Smrsox had put Bayson in full poſſeſſion of the 
lant, by delivering to him one winch in the name of the whole. 
e afterwards becoming bankrupt, the commiſſioners aſſigned 
this plant as part of the effects of the bankrupt; and the Court 
held that this was a caſe within the ſtatute 21. = I. c. 19. H. 11, 


Collins v. Kent, But where a bankrupt is in poſſeſſion of the goods of another, 


2. Term Rep. 
316. 


bona fide, with the conſent of the owner, at the time of the bank- 


ruptcy, for a ſpecific purpoſe, beyond which he has not the right 


of diſpoſition or alteration, that is not ſuch a poſſeſſion as ingitles 
the aſſignees to recover the value of them under the 21. Jax. 1. 
c. 19. $. 11. Therefore, where the commiſſioners of the Victual- 


ling- Office; having occaſion to erect a ſtage at Wzzvii, in Hu ur- 


suIxE, for the purpoſe of rolling their barrels on board the ſhip- 
ping, publiſhed an advertiſement for carpenters to deliver in pro- 
poſals for doing the work, Foxzxs and Co. were diſpoſed to 
undertake the buſineſs aud to deliver in their propoſal ; but 
inaſmuch as they were general merchants, and not carpenters, and 
as there might have been difficulties in making the contract in their 
own name, one Kexr, who was a carpenter, agreed with Foxzzs 
and Co. to make the contract in his name; and he was to have one- 
fourth part of the clear profit, and a guinea per week for his ſu- 
perintendance; and FoxBxs and Co. were to ſupply the timber, 
and to have. the reſidue of the profits. The contract was accor- 
dingly made between the commiſſioners and Kxxr, and Foxsrs 
was one of Kxnrt's ſureties, which would not have been allowed 
(as Forrrs himſelf knew) according to the uſual mode of govern- 


ment contracts, had he been known to have had any concern in the 


contract 


perſon to whom it is affigned by the commiſſioners, as fully as if 
1 that the bankrupt ſhall not afterwards recover, releaſe, or diſ- 
- All future perſonal eftate is affected by the aſſignment, and every 1 Ak. 253, 


new acquifition will veſt in the aſſignees; but as to future real 


creditors. 
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contract, which K ENT declared he had not. The timber was 
bought by Foxzzs and Co. and ſhipped by them, in their own | 
name, to be ſent to the yard at WEIVII, where 'it -was delivered 
as for KENT's uſe, and received by the king's officers as ſuch, 
and they ſwore they ſhould not have received it on account of any 
other perſon : but that they ſhould not have permitted even RENT 
to diſpoſe of it in any other manner than for the work contracted 
for, except ſuch parts of it as were found unfit for the intended 
purpoſe, becauſe they conſidered it as delivered for the purpoſe of 
the contract. Kxxr had informed the agent-victualler that Foxx Es 
was the real contractor, but that was a ſecret between thoſe perſo: s. 
Before the work was finiſhed, KixT became a bankrupt, on Which 
Fon Es got poſſeſſion of the timber; to recover which the aſſignecs 
brought an action of trover, upon a ſuppoſition that the ban krupt's 
creditors were intitled to it under the 21. Jac. I. c. 19. Tyr Court 
however determined that they had no right to this property. 
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15. PERSONAL PROPERTY. 
By 13, Elis. c. 7. and 1. Jac. c. 15. the commiſſioners may Green, 188. 
ſell all monies, goods, chattels, merchandize, wares, and debts, f 
a bankiupt, whereſoever found. They are empowered alſo to aſſign 
or diſpoſe of all the debts due to or for the benefit of che bank- 


rupt. And this diſpoſition of the debts ſhall veſt the property in the 


the bond, judgment, or contract, whereupon the debt ſhall ariſe, 
had been made to the perſon to whom the ſame ſhall be ſo aſſigned, 


charge, the ſame; nor ſhall it be attached as the debt of the bank- 
Ke, | SIEM, | 


eſtate, there muſt be a new bargain and ſale. | | | | 

But the future effects of a ſecond bankrupt continue his proper 2. Stra. 1207. 
ty ſo as to enable him to tranſact and ſell to a bona fide purchaſor, Cowp. 37% 
until they are ſeized by the commiſſioners for the benefit of the 


The commiſſioners may ſell monies due to a bankrupt in a judg- 10 Jones, 215. 
The commiſſioners may ſell debts due to the bankrupt's wife, 1. P. wme, 249. 
8 c | 5 | 10. Mod, 160, 
e commiſſioners may aſſign an obligation taken in another's 243. 
name to the bankrupt's uſe. To | ee Paim. 50s. 50 
The commiſſioners may aſſign goods fold by the bankrupt after Moor, 504. 
the commiſſion and before ſeizure, even though they were fold in 1. Sid. 232. 
market overt. 5 5 5 8 | 
So allo they may ſell an heriot relief, &c. due to the bankrupt. - OY Dig. 
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2. Vern, 433. Fas alſo a legacy given to the bankrupt for which he had a 
cree. | | 
By 5. Geo. 2. C 30. the goods of a bankrupt, being a felon, 
ſhall go among the creditors. : 7 + 
2. Vern. 9. The commiſſioners ſhall have the fame equity of redemption 
| which the bankrupt had. 15 1 
Green, 189. The commiſſioners may ſell his ſhare of the partnerſhip · ſtock 
mortgaged to his partner. 8 
e The commiſſioners may aſſign goods of the bankrupt taken in 
. 65 execution aſter the act of ban kruptey and before the commiſſion, 
1 F. and fold by the ſheriff after the commiſſion. 5 | 


16, POSSIBILITIES, 


By 21. Jac. 1. c. 19. 5. 12. the commiſſioners are empowered 
to ſell and aſſign the intailed land of the bankrupt, and uch ſales 
ſhall be good againſt all perſons whatſoever whom the bankrupt 
* by common recovery, or any other ways or means, might cut off 
or debar from any remainder, reverſion, rent, profit, title, or 
* POSSIBILITY, Into or out of the ſaid lands.” Ing 
By 5. Geo. 2. c. 3. 9. 1. the bankrupt is required to diſcloſe 
and difcover all his effects, whereby, he or his, her or their, 
* family or families hath or have, or may have or expect, any 


3. Peee Wms. A contingent intereſt, or a poſſibility in a bankrupt, is aſſignable 

132. ay allo by the commiſſioners ; therefore, if a deviſe be made to fach of the 
2+ Alt. 40. children of A. as ſhall be living at the time of his death, and A. 
; has iſſue B. who becomes a bafſkrupt, and gets his certificate 
before the death of 4; this contingent intereſt is liable to the bank- 
ruptey for as much as the ſon, in the father's life-time, might 

| have releaſed jt. | 8 
1. Eq. Cf. Ab. But if a huſband, before he receives his wife's fortune, becomes 

1 a bankrupt, the aſſignees ſhall not receive it without making ſome 
Gilb. Rep. 140. proviſion for the wife. Md ey DE b | 
1.P.Wms 383. ö 

386. in 1tig. 


17. PROPERTY EXTENDED BY THE CROWN, 
Green, 127, The king 1s not within the bankrupt ſtatutes, not being named; 
2. Show. 480. ſo that if after the act of bankruptcy committed, and 4 

2. Joner, 293, ſignment of the bankrupt's effects, an kxrzxr iſſues for the debt 
* me _ of the crown, the goods are bound thereby; but the king is bound 
e 202. by the actual aſſignment of the commiſſioners, becauſe the property 
4. Ver. 456. is then actually transferred to a third perſon, e 
7. Vin. 74. 104. N : ; 5 


Barnes, 2 23 | 88 . 
Buller, N. P. A perſon 


35. 


fore aſ - 


ad a 
lon, 


tion 
tock 


n in 


on, 


miſſion. | 


a promiſſory note, drawn by BRVYTR, for 6o00l. to whom hey 


turday night, and was received by Txmerx on Monpay. The 


note was not diveſted; for that an aſſent is neceſſary to complete 


ditor,, in diſcharge of his debt; ſaying, he has the honour to 


Laws relating to Bankrupts, 83 

A perſon who was indebted to the crown became a bankrupt, 2. Show. 481. 
and a commiſhon was ſued out againſt him, and an affignment ma 2 eee 637. 
of his eſtate, and the extent iſſued for the crown STE D the day re 
of the date of the aſſignment; and Loxp Harz determined that fully — 
the extent was to be preferred. By 15. Car. 2. c. 11. H. 13. all Green, 127, % 
brewing veſſels, and other utenſils for brewing, into whoſe hands t. 

ſoever they ſhall come, and by what conveyance or title ſoever the 

fame be claimed, are chargeable with the arrear of exciſe-duties. 

If a candle-maker, being in arrear for the ſingle duties, becomes Dougl. 395, 
a 22 and is convicted after the aſſignment of his effects; | 
the double duties-are a lien upon the candles, utenfils, and ma- 

terials, in the hands of his aſſignees, and they may be diftrained. 

So alſo if a maltſter become bankrupt, and is indebted to the Dovgl. 400. in 
crown for duties, his effects are liable after aſſignment by the com- 19% 


The land-tax money, in the hands of collectors, is a debt due Ibid. 
to the king; but the warrant of the commiſſioners of the land-tax 
will not bind the goods from the date, as an extent will. Until 
aſſignment, the property is in the bankrupt, and the land- tax com- 
miſhoners warrant, executed before the aſſignment, will create a 
lien upon ſuch a ſeizure; therefore all the aſfignees' right is, to 
redeem! the goods which are in the hands of the land-tax commilſ- 


fioners for that purpoſe. 


18. PROPERTY | FRAUDULENTLY CONVEYED. 


The commiſſioners may fell and affign all property which | a: - 
bankrupt has conveyed in contemplation of an act of bankruptcy ; 
for notwithſtanding the goods are actually delivered in ſatisfaction 
= a bona fide debt, yet it 1s fraudulent as againſt the creditors at 
rge. „ | 3 | 
herefore, where the bankrupts had indorſed to one TY) Ir 4- Bur. 2235. 


were indebted to a large amount, and ſent it in a letter directed to 
him at TzowBziDes, which letter was carried to the poſt-houſe 
on Friday morning, the bankrupts thinking it was the poſt-day 
for Tx .- RTDoEH; the letter went from the poſt-office on Sa- 


bankrupts had given BRYIR two notes of 3ool. each, which had 
not been diſcharged. They committed an act of bankruptcy on 
the Saturday; and « was held that the bankrupts property in this 


every contract, and that as, ir. the preſent caſe, TxmyLs had his 
election till the Monday, and the act of bankruptcy was committed 
on the Saturday, the tranſact ion was fraudulent and void. | 
80 alſo, when Foxprcs the banker, in contemplation of ab- Harmanv.Fiſhe 
ſconding, incloſed certain bills to one Fiskzx, a particular cre- er, Cowp. 117. 


M3. FF 


d ſuccint Digeſt of the 
© ſhew him that preference which he conceives is his due; this 
being done without the privity of FisnzRx, and followed by an act 
of bankruptcy committed by Foxpyce, before the bills could 
poſſibly reach FisHER's hands; THz Cour determined that the 
eſſential motive being to give a preference, and the act itſelf incom- 
. plete, it is clearly void, though done in favour of a very meritori- 
. ous creditor. . TEN „ 
ft 1. Term. Rep. But if a bankrupt gives a preference to a creditor under the ap- 
is 157. prehenſion of legal proceſs, however groundleſs, ſuch preference is 
1 binding. Thus, where FREEMAxN had joined in two bonds with 

| Wiszman, aud had received a counter bond of indemnity ; when 
theſe bonds became due, Wiszxman, not having wherewithal to 
diſcharge them, applied again to FREEMAN, and engaged him to 
{ join in two new bonds for the purpoſe of raiſing money to pay off 
5 the old bonds; one of which was taken up accordingly. Fzzzman 
"8 took another counter bond of indemnity upon his joining in the 
TM two laſt bonds. Wiszman afterwards became bankrupt ; but fix 
months previous to the day on which the act of bankruptcy hap- 
ened, Wisxman, knowing that ſhe was inſolvent, ſent for 
tes and propoſed to him that he ſhould take out his debt 
in goods; to Which he acceded, and a warrant of attorney was 
given to FREEMAN, under which he took poſſeſſion of her goods 
to the amount of his debt. It appeared that the reaſon of WISE- 
Man ſending for FREEMAN had originated from a letter, taking 
notice, though not in a threatening way, of her fituation with 
reſpect to Fxzzman; which letter ſhe had received juſt before from 
FosszL, whom ſhe knew to have ated in a former tranſact ion 
as attorney for the defendant, though upon this occaſion he was 
not in fat concerned for him. 'The two laſt bonds were not 
diſcharged by Fzxxzman till ſome time after the execution, nor 

had the obligees even threatened to reſort to him for payment at 
Fl that time, the bond not having then become due. Upon an action 
| 14 - buy the affignees, againſt FREEMAN, to recover back the goods, Loxy 
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„ MaxsrizIp left it with the jury to conſider whether the means 
| | which the bankrupt had put into the defendant's hands to pay 
I himſelf, were fraudulent or not; for if ſhe had executed the war- 
hi rant of attorney from neceſſity, or in order to ſave herſelf, though 


N perkays acting by miſtake, or under a falſe apprehenſion that the 


1 il defendant was taking due means to enforce his demand, it was 
4 £ certainly a legal act; but if ſhe had acted merely with a view to 
1 favour the defendant, aud give him an unjuſt preference, it was 
* vojd. The jury found a verdict for the defendant; and on a 
Ci i) motion for a new trial, the court confirmed the verdict. 5 
5 1. Alk. 250. If 4. in declining circumſtances, conveys an eſtate for au inade- 


5 quate conſideration, it ſhall only ſtand for a ſecurity for as much as 

4 | was really due, and the eſtate be conveyed to the aſſignees. 

# 4. Burr. 2174. Goods left by a trader at a particular warehouſe, 2 the purpoſe 

1 bot putting them into the hands of a particular creditor, to whom he 

ſends a bill of parcels of them after he has abſconded, the creditor 
| e | | | | -._- not 


becomes bankrupt, it is fraudulent, and the commiſſioners may 


aſſign the goods. 
19. PROPERTY HELD IN TRUST. 


the aſſi N | 
| But 15 a man not a trader, or in debt, makes a voluntary ſettle- 3- Peere Wes, 
ment on a child, and afterwards becomes a trader and a bankrupt, *7*: 


Laws relating to Bankrupts. _ 
not having purchaſed or agreed for them, may be affigned by the 
commiſſion ; for being done in contemplation of bankruptcy, it 

was fraudulent. 5 5 VVV N 
A. a linen-draper, buys goods on credit. B. his brother, a Pewtrefs v. Ro- 
banker, employs C. to buy them of A. at prime-coft, to whom he berts, 3. Burr. 
gives his notes, which are paid to B. C. ſells the goods and ac- 477 

counts for them to B. B. ſends another man D. to buy them 

at prime - coſt, and gives him bank- notes to pay for them; 4. 

changes the notes for others, which he Pays to B. D. ſells the 

goods, and accounts for them to B. This is a fraud, though not _ 

an act of bankruptcy, there being no deed or conveyance; and the 

ſale being void, the aſſignees may recover them in an action of 
„ . 5 4 
On a loan of money, if a trader, in inſolvent circumſtances, 3. Wilſ. 47. 


aſſign a third of his effects to the lender, and two days afterwards | 


— 


By 1. Jac. I. c. 15. the commiſſioners may fell all lands, &c. 
offices, &c. goods, chattels and debts, which any perſon who 


ſhall become bankrupt ſhall have conveyed, or cauſed to be con- 


veyed, to any of his children or other perſon, or into any other 
men's names, as amply as if ſuch bankrupt had been actually feiſed 


or eg in his own name of the like intereſt. 


So if they conveyed before his bankruptcy, in conſideration of 
marriage, to the uſe of himſelf and his wife, though the wife 1s 
not named in the ſtatute, for ſhe 1s within the intent of it. | SS 
Lands conveyed by A. after marriage to truſtees, in conſideration Stiles, 28g. 
of five ſhillings, or other valuable conſideration, in truſt for him- _ 
ſelf for life, to his wife for life, then to his eldeſt fon if he ſurvives 
father and mother, then to his other ſons, if 4. becomes bankrupt 
twenty two years afterwards, ſhall be conveyed by the truſtees to 

nees, by virtue of 1. Jac. I. c. 15. | ” 


this ſettlement is not liable to the bankruptcy. _ &. 
2. REMAINDER AND REVERSION. 


The commiſſioners may ſell a reverſion or remainder as well as 1. Com. Dig. 
lands in poſſeſſion. So alſo they may ſell any ſuture intereſt, ass“ 
a term to commence in futuro; for the words of the 5. Geo. 2. 

c. 30. are, all ſuch effects of which the party was poſſeſſed or 

„ intereſted in, or whereby he hath or may expect any profit, 

« poſſibility of profit, benefit, or advantage, whatſoever. | 


21. SHIPS. Se OSTENSIBLE PROPERTY. 
ne 22. VOLUNTARY 
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22. VOLUNTARY GIFTS. 


By 1. Jac. 1. e. 15. 6. 5. if any bankrupt fhall convey any 
link or ' RP * or chattels, to in of his children, 
except the ſame be transferred for or upon marriage of any of his 
children, or ſome valuable confideration, the commiſſioners m 

diſpoſe thereof as if the bankrupt had been actually ſeiſed or pol 
ſeſſed thereof. | We g | 

Cro. Car. 5438. A perſon who was not a trader purchaſed lands to himſelf, his 
wife, and his fon, and two years afterwards became an innkeeper, 
and received all the profits of the land until he became a bankrupt; 
and this was held not to be within the act; for it ſhall not over- 
throw a conveyance duly ſettled, — Rh 

3. Peere Wms. So alſo where a perſon purchaſed a copyhold, and took a ſur- 


298. render of it to the uſe of himſelf for life, remainder to his wife 


for life, remainder to truſtees for twenty-one years, to raiſe 80], 
for his daughter, remainder to himſelf in fee; at the time of the 
purchaſe he was no trader, but afterwards entered into trade, and 
| 23 a bankrupt; it was held that this ſettlement was not liable 
to the bankruptcy. | | | 
++ 4 But where 4 TRADER advanced half the money for the renewal 
2 of a leaſe, for which the leſſee gave a note for the repayment of the 
money, unleſs ſhe (the leffec) ſhould by her will give the eſtate 
to one of the trader's children, the leſſee bequeathed the eſtate 
to his daughter; but her father afterwards became a bankrupt; 
and a queſtion aroſe whether this was a gift within t. Jac. 1. c. 15, 
Loxp Trxvzxtow thought it a hard eaſe; but as the father, by 
the advancement of the money, had procured an intereſt, he ſaid 
it was fo ſtrongly within the principle of the ſtatute, that the eſtate 
muſt go to the aſſignees. | 3 8 
By 13. Eliz. c. 4. & 7. every gift, grant, & e. made for the end, 
« purpoſe, and intent, to delay, hinder, or defraud, creditors and 
others of their juſt and lawful actions, furs, debts, & ſhall be 
« deemed and taken to be clearly and utterly void, fruftrate, and 
of none effet;”” and of courſe the eſtate attempted to be con- 
| veyed by ſuch means may be affigned by the commiſhoners. 
2. Ak. 94 When a man has died indebted, who in his life-time made a 
| voluntary conveyance, the court will not ſet it afide, unleſs it ap- 
| | pears! that he was indebted at the time the conveyance was ex- 
ecuted. | | | | 
1. Atk. 94. But upon 27. Eliz. e. 3. which xelates to purchaſors, every ſet- 
| tlement is void that is not made for a valuable conſideration. So 
alſo under 1. Jac. 1. c. 15. ſ. 3. a voluntary conveyance of the hank- 
rupt's eſtate or perfonal effects falls directly within it; and the deed 
being expreſſed to be made for five ſhillings, or other valuable con- 
ſideration, does not prove that it was in fact for a valuable con- 
Adtration. 8 os Rs en Ds | 
| | Lands 


elpecially if they are otherways provided for. | 


Laws relating to Bankrupts. 

Lands conveyed by a bankrupt, before his bankruptcy, in con- Stiles, 289. Sed 

fideration of marriage, to the uſe of himſelf and his wife, may be dure. | 

aſſigned by the commiſſioners. ES „ 
ne Buzzows, after marriage, conveyed his real eſtate to truſ- 1. Alk. 93. 

tees, in conſideration of five ſhillings, and other valuable conſider -— 

tion, in truſt, for himſelf for lite, to his wife for life, then to 

his eldeſt fon if he ſurvived his father and mother, and ſo to the 

next fon, &c. Burrows afterward became bankrupt. Loxp 

HaRDwick decreed that this was a conveyance within 1. Jac. 1. 

c. 15. $. 5. and accordingly ordered the truſtees to convey to the 

aſſignees under Bux Ros eſtate, 15 8 3 

A voluntary conveyance by a bankrupt may be carried into 2. Alk. $62. 

2 againſt che bankrupt himſelf, but not againſt his aſ- 8 

ngnees. e | 8 5 | 


23. WIFE'S ESTATE. 


If a ſettlement is made before marriage, though without a por-Per Ld, Hard- 
tion, it will be good againft the aſſignees; for marriage itſelf is wicke.ioBrown 
a conſideration; and it is equally good if made after marriage, “. Jones, 1. Alk. 
provided it be upon payment of money as a portion, or a new ad- 9? 
ditional ſum of money, or even an agreement to pay money, if the 
money be afterward paid purſuant to the agreement. 'This is al- 
lowed, both in law and equity, to be ſufficient to make it a good and 
valuable ſettlement, | | pu | 

If a bankrupt makes a conveyance to his wife before an act ofgytheMaſter of 
bankruptcy committed, it is good againſt the affignees, for thethe Rolls inTy- 
wife takes in confideration of marriage, and of an eſtate moving rell v. Hope, 2. 
from her. So alſo where before marriage the huſband makes him- _ om 
ſelf in the nature of a truſtee for his wife, the aſſig nees of courſe, 42 e 2 : 
muſt be truſtees in the ſame manner as the huſband was. Cotterel. -—- 

So if a perſon give a bond for a ſum of money as a marriage-por- Cook's B. L. 
tion, and 1 marriage takes effect, it is a good conſideration for the 318. | 
bond; and the affignees cannot be relieved againſt it. 5 

By 13. Eliz. c. 7. the commiſſioners may ſell all lands, tene- 1. Com. Dig. 
ments, and hereditaments, which the bankrupt ſhall have purchaſedS'7- - 
for money, &c. jointly with his wirz, children, or child, for 
Hs owN USE, or for fuch uſe or intereſt as he might lawfully 
depart withal, | 55 | 5 
| Ver if a purchaſe in the name of himſelf and his wife and ſonCre. Car, «50, 
was before Bis trading. the commiſſioners cannot ſell it. 8 2 

If a huſband be ſeiſed in right of his wife, the commiſſioners 1. Com. Dig. 
may ſell the eſtate during the coverture. | $17, 

If a legacy has been left to the wife of a man who becomes 3. ark. 699, 
bankrupt before he receives it, and the wife dies, the affignees ſhall 1. Vez. 298. 
Not be obliged to make any proviſion for the iſſue of the marriage, | 


xz 


38 4 ſuccindt Digeſt of the 


Brom nv. Jones, If A. after marriage, in conſideration of a ſum paid to his wife“ 
1. Alk. 188. hrother, ſettles an eſtate to himſelf for life, remainder to truſtees 
to preſerve, &c. to the wife for jointure, to truſtees for 99 years 
| | on truſts after expreſſed, and then to the ſons in tail male, and 
0 no declaration of uſes of the term for 99 years, and A. becomes 
„ bankrupt; this uſe ſhall not revert to 4. and his aſſignees, but 
. ſhall be conſidered as. a truſt term to attend the inheritance, and the 
„ aſſignees ſhall take only the intereſt which A. has in the eſtate; 
„ | that is, for his life. „ - 
Ex pate Cos If a bond is given to a truſtee, to ſecure the payment of an 
| gain, 1. Atk. annuity to a woman who marries, and brings a fortune to A. who 
192 becomes bankrupt, and a woman has nothing to ſubſiſt on but 
this annuity, the aſſignees ſhall deliver the bond to her, and ſhe 
ſhall receive the arrears and future payments. | N 


| F | 1. Peere Wms. The debts of the wife dum ſola are diſcharged by the bank- 


249. ruptcy of the huſband; and the debts due to the wife previous to 
the coverture, though unrecovered, are aſſignable by the com- 
miſſioners. 


| Roſvil v. Bran- If a feme ſole mortgagee in fee marries, and the huſband be- 
Aae, 1. Peere comes bankrupt and dies, the aſſignees of the bankrupt, and not 
| | Was. 459. the wife, are intitled to the mortgage; except, by articles before 
It marriage, it was agreed that this ſhould continue to the wife. 
| 2. Vern. g6, If a perſon deviſe a ſum of money, to be inveſted in land for 
| the benefit of the wife of F. S. for her life, and afterwards to. her 
| children, and the intereſt of the money to go as the profits of the 
1 | land if bought, and J. S. becomes a bankrupt; the intereſt of the 
. | 1 money ſhall not be liable to the hankruptey. ß | 
i 2. Vern. 194. A father, on his ſon's 3 covenants, during his life, to pay 
| his fon 151, per annum; the ſon becomes a bankrupt; his credi- 
0 tors ſhall not have the benefit of this agreement. | 
| il 2.Eq. Caf. Ab. A perſon deviſes lands in fee to his daughter, being a eme covert, 
£1708 114. for her ſeparate uſe, without appointing any truſtees, and the huſ- 
| 2.P.Wms. 316. band becomes a bankrupt; yet the deviſed premiſes are not ſubject 
Hm to the bankruptcy. „„ F 
In the notes to RoszRT Sfr bequeathed 2000l. South ſea ſtock, in truſt, to 
18 Browa'sCaſesiu pay the dividends to his nephew; and after his deceaſe deviſed the 
WE Cancel, . e ſum to his nephew's children, ſhare and ſhare alike, to 


3 P9021. be transferred to them as they ſhould attain their reſpective ages 
dixgtnv. Of 21 years, or days of marriage; and if either of them die before 
Kinſman, 1. his ſhare ſhall become payable, ſuch ſhare to be divided among the 
"Jo 0 ſurvivors. Two of the children died infants in the life-time of 
Cg. 44. the teſtator; and two others of the children, Mazy and Exizazzrn, 
atſꝗtained the ages of 21 years. ELIZABETH married RicHARU 


ATTLEY; and, having ſurvived her huſband, died inteſtate in the 

life of her father, leaving Joun ATTLzy, an infant, her only 

child. Mkr, the other daughter, married AnDxtew Pxrzsox, 

who, in the life-time of her father became a bankrupt. The 
father afterwards died, and afterwards the bankrupt PErxsox alſo 

tied. The aſſignees brought a bill in Chancery, in which the 

| | | princip al 


Laws relating to Bankrupts; 


8g 


principal queſtion was, Whether they were intitled to any and what 


part of the ſtock? inſiſting that the ſtatutes of bankruptcy had veſted 


the bankrupt's right in them as effectually as if it had been re- 
duced into poſſeſſion: but the Lord Chancellor diſmiſſed the bill. 
The money of the wife was, by the terms of the marriage-ſettle- 
ment, to be lent to the huſband at four per cent. on his bond, but no 
intereſt to be paid on the principal until he ſhould decline trade, 
and then the intereſt was to be paid to him for life, remainder to 
the wife for lite, remainder to the children; the huſband becomes 
bankrupt, and it was determined that the aſſignees are intitled to 
the intereſt on the ſum lent during the life of the bankrupt. 3 

A teſtator deviſed all the reſt and reſidue of certain monies which 
were out at intereſt, to remain out at intereſt for and during the 


life of his couſin Mary STEwWART; and in caſe ſhe ſhall live 2 | 
her 


rate and apart from her huſband WILLIAM STEwART, to pay 
yearly the intereſt ariſing therefrom, for her ſole and ſeparate uſe. 


Stratton v. 
Hale, 2. Bro. 
Caf in Ch:4994 


Maxy STEWART, Who was one of the next of kin to the teftator, 


lived apart from her huſband until ſhe died; and letters of admi- 
niſtration were granted to her huſband, who afterwards became 
bankrupt. The affignees claimed that the teſtator not having diſ- 


poſed of the reſidue of his real and perſonal eſtate (the real eſtate 


eing by the will directed to be ſold, and having been converted 
into money), the fame was become diftributable, at the death of 
Mazy STewarT, among the teſtator's next of kin, one of which 
ſhe was, and as ſuch intitled to one-third part thereof; that the 
ſame therefore veſted in WILLIAM STEWART at the time of his 
bankruptcy, and was in conſequence aſſigned to him by the com- 
miſhoners, The bankrupt contended, the intereſt of his wife was 
an intereſt veſted in him at the time of his bankruptcy, and claity 
the fame as a NEW ACQUIRED eſtate after he had obtained his . 
tificate. %%% os | | ER, 

Loxb Txvxrow. The bankrupt's claim is out of the caſe; it 
veſts in the aſlignees the moment of the teſtator's death, as an al- 


ſignable intereſt. 


8", 4 


| II. us Species of Property are not liable to be aſſigned, 


By 13. Elis. e. 7. the Semmiffioherb cannot ſell lande, Ker 
aſſured by the bankrupt before he became bankrupt, fo as ſuch 
aſſurance be made bena fide, and the party to whoſe uſe made Fe 
not privy or conjenting to the purpoſe of the bankrupt to deceixe 


his creditors at or before ſuch aſſurance. 


* . 
* 


They cannot Tell lands which the banktupt had diſpoſed of by Jones, 253. 


deed indented, although the inrolment be not made until after 
the bankruptcy. | 5 | | 
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90 — "op ſuccint# Digeſt of the 


By 21. Jac. 1, c. 19. no purchaſer for a valuable confideration 
ſhall be wopeached, unleſs the commiltion of bankruptcy be iffued 
within five years-afer the party ſhall become bankrupt. = 

A trader committed an act of bankruptcy, ard a ong time aſter- 
wards was outlawed. Ihe bing made a legſe of the profits of his 
land, and allo a grant of his chaitels; ard afterwards a cem miſſion 
was taken out againſt him. It was reſolved, that the aſf'gree of the 
king's leaſe, having paid 371. for it, is a purchaſer within the 21. Jac. 
I.C. 19 not to be impeached by the commiſſicn ſued out five years 
after the batkruptcy. | „00 | 

It A. after marriage, in conſideration of a ſum paid by his wife's 
brother, ſettles an efcate to himſelf tor lite, remainder to truſtees to 
preſerve, Ec. to the wife for jointure, to truſtees for 99 years on 
truſts alter expreſſed, and then to the ſons in tail male, ard ro 
declaration of the uſes of the term for 99 years, and A. becomes 
bankrupt ; this uſe ſhall not revert to his aſſignecs, but ſhall be conſi- 
dered as a tuft term to atterd the inheritance; and the affignees only 
take the intereſt which A. has in the eftate that is for his life. 

The commiſſioners cannot fell land which the bankrupt has as 
truſtee only for the payment of the debts of another. . 

It a bond be given to a truſtee to ſecure the payment of an an- 
nuity to a woman, who marries and brings a fortune to a man 
who becomes a bankrupt, and the woman has nothirg to ſubſiſt on 
but this annuity, the afſignees ſhall deliver the bond to her, and ſhe 
ſhall receive the arrears and future payments. | Nj 

By 21. Jac. 1. c 19. the commiſhoners cannot fell lands of the 
ban krupt on which an extent or execution is ſerved and executed 
before the party became a bankrupt. | 

Therefore if a ſtatute be extended upon lands before the bank- 
ruptcy, the commiſſioners cannot ſell them, although they are rot 
delivered to the party by the ſheriff upon the liberate until three 
days after the commitſfion jiſſues. ; by | | 

By 21. Jac. 1. c 19. the commiſſioners cannot fl lands, &. 
purchaſed or conveyed by the bankrupt upon the marriage of ary 
ot his children, both parties being of the age of conſent. 


I. Salk. 109, 


1 Atk. 188. 


Clopbam vGal- 
lant inChy,Trin. 
2. Geo, 1, 

I, Alk. 194, 


Cro. Car, 149, 


2, Vern, 96. 


Therefore, if land be ſettled in truſt for the wife of B. by the 
anceſtor of ſuch Wife, and B. becomes a bankrupt, the aſsignees 
ſhall have no benefit of ſuch truſt during the joint lives of B and 
| his wife. | | XL _ | 
2. Vern, 194, So alſo it the father of B. covenant, upon his marriage, to pay 


151. per annum to B. during the life of the father, and B becomes 
a bankrupt, the aſsignees ſhall not have the benefit of ſuch an 
agreement. | Eo | „„ | 
It a lefiee for years has a covenant of renewal, the aſsignees ſhall 
have no bencfit of it Neither can the commifsioners aſsign a leaſe 
in which is inſerted a coverant to be void in cafe of bankruptcy.— 
e ee herefore when one Jon HuxrEr, being ſeiſed in fee, granted 
1 F. two ſeveral leaſes to GREEN, a dealer in horſes, dated the 24th De- 
ceinber 1778, for 21 years, from Michaelmas 1778, for 150l. a 

| ON | year, 


2, Vern, 97 


— 


bankruptcy. | | | 
A trader recovered damages and cofts in an action of ſlander for Cro. Car. 166, 
words ſpoken of his wife. The money was levied by the ſheriff 76. 


coſts before the writ was returned. 


in execution way be ſole, though the writ of execution was deli- Ty 


and was the fame day committed 


Laws relating to Bankrupts, 
year, at rack rents, without any fine or other confideration than the 
yearly rents; rovided that if the rent thereby reterved, or any part 


thereof, ſhall be behind and unpaid for twenty days next after the 


reſpective days of payment; or, if the ſaid J. Gzzzy, his en cntors 
or adminiſtrators, 1hall aſsign over the indenture, &c. or, he ſaid 
J. Grzzx, his executors or adminiſtrators, ſhall comm; -y act of 


bankruptcy whereon' a commiſsion ſhall iſſue, aud! er they hall 
be found and declared to be a bankrupt or bank is; or he or 


they ſhall make any compoſition with his or? creditors for the 
payment of his or their debts, though 2 ++ -..ctision of bankrupt 


doth not iſſue; or if he or they ſhal! t any alsigrment cf his or 
their effects in truſt for the benefit of his or their creditors; that 


then and Yrom thenceforth, in any of the ſaid caſes, it ſhall ard 
may be lawful to and for the ſaid J. HuxTs8, his heirs ard afsigns, 
into the ſaid demiſed premiſes to re-enter, ard to have the fame 
ag ain, repoſſeſs ard enjoy, as of his or their former eſtate.— A com- 
miſs ion iſſued agairſt CR EEN on the 3d February 1587, Ihe aſsignees 
entered into the premiſes, and were poſſeſſed as aſſigne es urder the 
commiſſion. But the Court of King's Bench were unanimous that 
the provi/o in the leaſe was good, ard iheretore that the commul- 


ſioners could not aſſign the leaſe. 


2. G O O DS. | 


* 


1. By 21. Jac. 1. c. 19. the commiſſioners cannot aſſign goods 
whereof an extent or execution is ſerved and executed before the 


| „ L 5 „ * Des 1 . 
on an execution; but before the writ was returned, the plaintiff be- Jene 


came a bankrupt; and the Court held that che commiſſioners could 
not aflign the intereſt which the bankrupt had in thele damages and 
So if an execution be made after, an act of bankruptcy, and be- 1. Lev. 173, 
fore notice of it, upon a writ refed before the bankruptcy, trozer © Sid. 271. 


does not lie by the af prees again ft the officer, Fut gocds net tal en 


. A Lev, 70 | 


vered to the ſheriff before the bankruptcy. | 

But where Corr DATE recovercd a judęmert againſt one Jonx 2. Burr. 814, 
Dzzoxairr, ard a writ of eri. facias was del ered to the ſherif's of 
Middleſcx, commandirg them to levy 2, Scl. det t ard (I. 10s. da- 


mages; the ſheriffs returred ulla lena, and an action was brought 
againſt them for a falſe return. Upon the trial of the cafe a ſpecial 
verdict was mags 20 w hich the following facts appeared. Cor pix- 


DALE ſued out a bill of Middleſex agairſt LTEOAIXT on 2d May 


1757, returnable on Wedneſday rext after three weeks from Faſter. 
On this writ DBONAIRK was arreſted the ſame day. Pe was charged 
with proceſs out of the Common Pleas at ihe ſuit of one Sorowors, 
to the Fleet charged u ich both 
* „ 


2 


I A £3, 


A ſuccinit Digeſt of the 
actions. In Trinity Term following Corp ILE obtained judgment 
againſt Dzzoxairsx for 2000] debt and 61. 10s. damages, and a fer; 
MO | acias iſſued thereon, dated 17th June, returnable 26th June, On 
„ the 18th June the ſheriffs took divers 2 of the faid DEBONAIRE 
N in execution, and levied thereout the clear ſum of 2921. 7s. and on 
„ the firſt return of the enſuing Michaelmas term, returned nulla bong, 
Bl | Drzonaixt had remained in cuſtody on CoreinDaLE's ſuit, from 
|| WE" 2d May until and upon the 2d July. following, on which day he 

1 was diſcharged out of cuſtody as to CorpixparTz's ſuit, but re- 
mained in cuſtody as to Soros ſuit until the 6th day of July. 
| Oathe5th July a commiſsion of bankruptcy ifluedagainſt DEBONAIRE, 
„ and on the 21ft July his effects were aſsigned by the commilsioners. 
5 The Court held, that the monies levied by the ſheriff were well aſ. 
"ft ſigned by the commiſsioners to Dzzonairt's aſsignees, becauſe the 
140 aa ct of bankruptcy was the lying two months in priſon; and all ſub- 
Wii. ſequent acts ſhall have relation back to the firit day on which the 


: = * N 


1 impriſonment commenced. 
1 1 Byrr. 20. 8 


o allo where one Goprxxy had obtained a judgment againſt 
one Joxuns on the 5th December 1753; on which execution 
ifued the ſame day, and his goods were ſeized by the ſheriff; and it 
turned out that Joh xs had committed an act of bankruptcy on the 
Ich December, and that a commiſsion of bankruptcy had iſſued on 
the 8th December; the Court held, that the goods ſeized by 
the ſheriff were well aſsigned by the commilsioners, and that che 
aſsignees might recover them by an action of trover. 55 
Ihe commifsioners cannot aſsign goods which the bankrupt 
held in autre droit. — Therefore where er and Co. drew bills of 
1. Atk. 232. exchange on one Juri for 1,151. and undertook to make Jv 
5 LIAN remittances for the fame before they ſhould become due; ad- ä 
viſing Julian at the time they made tlie ſaid remittances that they | 
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„ were for the proper account of Dumas and Co's houſe at Cadiz, and 

„„ deſiring him to keep a diſt ii ct account of this tranſaction, diſt in- 

| lt guilhed by the letter G. which was the innitial letter of the firſt 
3 partner's name at CA Iz. The bills remitted were drawn on Vax- 
„ NECK and Co. to the amount of 1, 146l. 11s, 1d and Jurian by | 
| 1 : letter acknowledged the receipt of them and promiſed to give credit | 

2. Vezey, 586. in the account. G. Jullax became a bankrupt; but two days be- 
5 | s ſore he ſtopped payment, he diſcquited two of the bills on Vax- | 
bl NECK and Co. for his own uſe. * LœexD HarDwicks held that the l 
1 remaining bills which had rot been uſed were not the property of | 
18 the bankrupt, and theretore the commiſsioners could not aſsign them 
WY to the aſsignces. N. B. Pumas and Co. waived their claim to the | 
Wl. amount of the two bills which Ir Hax had circulated, = 
1 | I- Atk 234. So alſo where goods are configned to 4 racrok, and are found in 
ATW 3P.Wms. 8g. ſpecie in his hard at the t me of his bankruptcy, THE FRINCIFAL | 
W 0 1s intitled to them, and not the creditors at large; for the factor in a 
1 Ex parte Chios, this caſe be ing or ly a ſerval t or agent for the merchant, can hare 
Wil: % 1721. no property in fuch goods. A trader in London having money of 
bl | J. J. who reſided in Ic Hand, in his hands, bor ght South-Sea fioek 

| 
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with it, as factor to J. S. and took the ſtock in his own name, but 

entered it in his account-book as N 67 for J. S. after which the 

trader became a bankrupt; and it was determined by LoRD Pa REER 

that the truſt ſtock was not liable to the bankruptcy. 5 

So alſo where the factor has fold the goods fo conſigned to him 1. Atk. 234, 
and taken NoTEs for them inftead of monty; the principal is in- N 
titled to have the notes, if they are found in the factor's hand at 

the time of his bankruptcy. f EN 3 OY 

So alfo where goods are ſold by a factor upon credit, this creates 2.Stranget 182. 
2 privity and contract between the owner of the goods and the venn?n 
dee; and if the factor becomes a bankrupt before he has received 3 
the money for them, or if the vendee pays it to him knowing of — 
his bankruptcy, or after notice from the ee not to pay it to 

him, the commiſſioners cannot affign it, if it has not been paid, as 

a debt due from the vendee to the factor; and if it has been paid 

under the circumſtances abovementioned, the vendee will be liable 

over again to the principal, notwithſtanding the factor had a % 


' credere commiſſion on the ſale. Thus where Escor and Co. mer- 


chants in London, had a quantity of wheat configned to them from 

OsrTzxv, the ſale of which they entruſted to one Farzs, as their 

broker, who had a del credere commiſſion; Fa RRR fold the wheat 

to Miiwaxp, and afterwards ſtopped payment. Muwazxp in- 

ſiſted that he had a right to ſet off the amount of the wheat pur- 

chaſed againſt a debt which Faxzzz owed to him. But Mr. ; 8 

TICE BULLER, on the authority of Lozxn Chir Jusricx Lrx's opi- 2. Stra. 1132, 

nion, in the caſe of SckixsHIRE v. Al DERTOxN, held, that Escor _ 

and Co. were intitled to receive the money — One MukkAT of 

Belfaſt conſigned linens to BarRx and Hixcxrz vpon a del credere 

commiſſion. They fold them, and before they had received the - 

money, became e The aſſignees received the money; 

but, on a petition, Lox p ThHURLOW ordered them to pay it bac k to 

Moxzxzar the principal. e | 
One Acqua, a merchant at Leghorn, bought goods by order 

of one IsxaEL, who refided in England, and conſigned them to 

him, and drew bills on him for the amount. IszAEL accepted 

the bills, and they were afterwards proteſted for non-payment on 

IsRAEIL's becoming inſolvent. The goods arrwed in London, and 

remained in the captain's hands. But Loxp HENLET decreed that 

they ſhould be delivered to the agent of Acquiiia, the conſignor, 

and not to the creditors under IsRAETL's eſtate.— And it has been 

decided, that where agents abroad are in advance for their principal, 1. Atk. 245. 

and upon being doubtful of his circumſtances make bills of ladirg | 


to their own order indorſed in blank, the partner in London of the 


agents abroad, notwithſtanding theſe bills of lading come to the 
principal's hands, may procure from his partners abroad an order 
to the captain to deliver the goods to him; and if he gets poſſefiion 
of them, he ſhall retain them againſt the aſſignees of the principaß, 
until they pay the money for which he and his partners are in ad- 
yance for the bankrupf te 9 ; 


s * x 
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HammoxD of London gave bills of credit to Clare, who cove. 
nanted to fail from London to Liſbon and there take in alt, and 
proceed to Newfoundland and ſtow with codfiſh, which he was to 
deliver at a port up the Streights, and load home with fruit, —— 
CLaxz performed the contract and delivered the goods; but having 
drawn bills on Hammond which were proteſted, the Court ordered 
the goods brought home to be ſold to pay the bills. The | 

Bills remitted to a factor or banker, while unpaid, are in the pa- 
ture of goods unſold, and, if the factor becomes baukrupt, muſt be 
8 0 to the principal, ſubject to ſuch lien as the factor may hare 
thereon. Thus, where one Zu, employed one JIENNER as his 
agent or banker, ard drew bills on him under an agreement to 
make remittances to anſwer the ſan.e when due; on the 8th No- 
vember 1776, JINNER tranſmitted to Zu an account current, 


including all the accepted bills then remaining on JENNER up to 


the zoth November, which amounted to 10221. 5s. 11d. and the 
whole balance due to Jzxxes, including theſe bills, was 1, 13) l. 


168. 75d. On 15th November Zu ſent by the poſt to ]ixnxzs 


a bill for 150l. which was received the 18th, and became due 16h 
apr ph 1777. On 16th of November another bill of zool. was ſent 

y the order of Zuix to JzxNts, who received it the 19th, and it 
became due on the 18th January following; both which bills were 
paid in due time to the aſſignees of IEXNER, who had ftopped 
payment on the I6th November, and became a bankrupt by ab- 
ſconding in the after noon of the 18th November, previous to which 
the bill of 1501. came to hand. Before the receipt of that bill 
Z,vik owed to IENNxER on the bill account, and for a comm iſſion of 


Es. 8d. per cent. for tranſacting the ſaid bill buſineſs, and for intereſt 


of ſuch monies as he happened to be in advance, a balance of 1951, 


13s. 2d. The two bills were depoſited on the 21ſt November 1976 
by Jz=xxzz'sclerk in the hands of SrarLES and Co. his bankers, who 
wrote them shox in IXNER'Ss book, No part of the acceptances 
of 1,0221. 5s. Lid. was diſcharged by Jzxxzz ; but the bills were 
afterwards paid by Zvuix. Zur brought his action againſt the 
aſſigne es, and charged them with the 450l. the amount of the two 
bills, and with 31. 8s. 2d. being the commiſſion. charged for the 
payment of the 1,0221, 5s, 11d. which was never paid; in all 
4531. 8s. 2d. out of which deducting the former balarce of 1951, 
13s. 2d. there remained the ſum of 2571. 15s. for which the verdict 
was given, ſubject to the opinion of the Court, whether the plain- 
tiff had a right to recover it. TRE Covxr conſidered JENNER as 
a factor, and the bills while unpaid, in the nature of goods un- 
fold; and as they were only ſet ſhort in the banker's book, they are 
to be conſidered as a depoſit, and the property not altered. They 
are remitted by Zuik to INNER for a particular purpoſe ; firſt, to 
diſcharge the balance of 1951. 13s. 2d. and the refidue, ſo far as 
it will extend, to indemnify him againſt the acceptance of 1,0221. 
58. IId. which he had made of Zurx's bills. Thus far Jzxxz8, 
and his aſſignees, who repreſent him, had a lien on the 350l.'s worth 
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Laws relating to Bankrupts. 
of bills remitted. But theſe acceptances never beirg cemp leted, 


or the bills paid, this reduces the hen to the 1951. 138. 4d. deduct- 


ing the commiſſion thereout for the urpaid acceptances ; ard the 


balance, after diſcharging this lien, ought to be reſtored to Zuix. 


If an executor becomes bankrupt, the commiſſioners cannot ſeize 3. Burr. 1369. 


the ſpecific effects of his teſtator; not even in money, which ſpe- 
cifically can be diſtinguithed and aſcertained to belong to ſuch teſta- 
tor, and not te the bankrupt himſelf; and where the affignees have 
poſſeſſed themſelves of effects which belong to the teſtator of a 


bankrupt executor, the Court of Chancery, on application by the 1. Atk, 101. 
teftator's creditors, will appoint a receiver, to whom the affignees 


ſhall account; for the clauſe in the ſtatute of the 21. Jac. 1. c. 19. 
which ſays, that © all goods in the poſſeſſion of a bankrupt whereby 


„ he gains a general credit ſhall be liable to his creditors,” relates I. Atk. 159. 


to the goods of the bankrupt which he has in his own right only. 


But where a bankrupt is an executor and reſiduary legatee, ard 1. Alk. 213. 


has paid debts and particular legacies out of part of the aſſets, if 


he refuſes to collect in the reſt, notwithſtanding the aſſignees have 
not the legal intereſt veſted in them, the Court of Chancery will 
affift them to get in the remainder in the name of the exe cutor. 

The ſtatute 21, Jac. I. c. 19. only ſays, that ſuch debts are to be 


aſſigned as are for the benefit of the bankrupt, and therefore the 
commiſſioners cannot aſſign ſuch things as the bankrupt holds as 


truſtee. Thus where one DEVEREUx, being indebted to Kzxpar 
in711, gave him a note in theſe words, 1 promiſe to pay to M. 


„ KzxDal, the ſum of 711.” and KEN DAT, being indebted to one 1. Alk. 124. 


Bras in 921. 19s. delivered Dzvtreux's note to him, in order 
that he might receive the money from Dxvzrevx in part of his 
debt, and took the following receipt: © Received a bill for 711, 
* which, when paid, will be on account:” Kenpar became a 
bankrupt; but not having indorſed or aſſigned the note to Byas, 
his aſſignees applied to DEvxREUx's ſolicitor, and received of him 


the 711. Upon a petition Loxp HaxDwicke held, that the aſſignees 


ought to be conſidered as truſtees for Bras for this 71 l. and ordered 
them to pay it over to him accordingly, | 


So alfo where one Wixcn aſſigned over a debt of 131. 128. gd. t. Term Rep. 


wy of ſecuring a debt due from Wisch to Srartes: Wixcy 
ecame a bankrupt; and on an action being brought by him againſt 
Kzzrxy, the detendant pleaded the bankruptcy. 


plication, The queſtion was, Whether this debt had paſſed by the 


commiſſioners aſſignment? And the Court held it did not, for that 


Weck was a truſtee for SrARTESsH ] and that although it was a 
choſe in action, yet the aſſignor, though a bankrupt, might ſue for 


the benefit of the aſſignee. | ER we | 
3. The commiſſioners cannot aſſign property left in the hands of 1. Vezey 


the bankrupt: for a ſpecial purpoſe. by 
EGS. : 5 One 


due to him from one KEEILIT to one Joszryn SzaRLIs, for the pur- 619. 


The plaintiff * 


replied the facts as above ftated, and there was a demurrer to the re- 


243. 
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1. Atk 185. 


d ſuccinct Digeſt of the 


One Margxws fold to Frrx and FixID two-thirds of 500 bar- 
rels of tar, at the rate of 9s. per barrel, and the other third he 
agreed ſhould be configned to them for ſale on his own account ard 
riſque; and that he ſhould be at the charges of cartage, portage, 
and ſhipping of the whole. In purſuance of this agreement, 
MaTHzws cauſed the tar to be put into a warehouſe of his own. 
Fryx and Fitrp paid Marnxws in London bills 150l. which was 
the amount of their two-thirds; and Marh kus ſoon afterwards be- 
came a bankrupt, and his aſſignees took poſſeſſion of the whole 
quantity of tar, which they found lying in his warehouſe. Loxy 
HaxDwicks held, that this is not within 21. Jac. 1. c. 19. which 
means to guard againſt leaving goods in the PossEss10Nn, ORDER, or 
DISPOSITION of bankrupts; for here was only a mere temporary 
cuſtody until FLyn and FIxID had an opportunity of ſhipping it off 
to Ireland, and therefore the commiſſioners could only aflign che 
one-third of this property which belonged to Marhzws, and that 
FLyy and Fitip were intitled to the other two-thirds. _ | 

So if a bankrupt, after his certificate, and who trades again for 
himſelf, is left for ſeveral years in poſſeſſioh of his houſe, houſehold 
goods, and furniture, in order to aſſiſt in ſettling the affairs of the 


| bankrupt's eſtate, the aſſignees repeatedly ſtating the goods in their 


accounts with the creditors as part of ſuch eſtate, this is not ſuch a 
poſſeſſion as will fall within the 21. Jac. 1. c. 19. ſo as to veſt the 


goods in other aflignees under a ſecond commiſſion. Thus where 
one Brax becauſe a bankrupt, anda commiſſion iſſued againſt him in 


Auguſt 1772, under which commiſſion he obtained his certificate; 
but he never removed from his houſe, nor were the furniture, houſe- 
hold goods, or plate, ſold or removed, but he remained in poſſeſſion 


of them, and after obtaining his certificate engaged again in trade 


on his own account, and continued ſo to trade until the year 1779. 
The reaſon of his being permitted to continue in the occupation of 
the premiſes was to all the aſſignees in the ſettlement of his ac- 
counts. The aſſignees had included all the articles on the premises 
of which the e was then left in poſſeſſion, and 1 75 ac- 
counts had been ſubmitted to the creditors. In March 1979 Bzan 
was arreſted, and, having obtained judgment, ſued out a fer: facias, 
and took the goods in execution in the month of June, about which 
time the aſſignees had had the goods again appraiſed, when they 
were valued at 3531: The affignees commenced an action of trover 
on the Lith of the month of November 1779 againſt the ſheriffs, 
in order to recover back the goods; and two days after the action 
was commenced a ſecond commiſſion iſſued againſt Brax; but when 
the act of bankruptcy was committed, did not appear. The queſ- 
tion was, Whether Bzan's poſſeſſion was not juch as intitled the 
aſſignees under the ſecond commiſſion to the goods, by virtue of 21. 


Jac. I. c. 19.? The Court of King's Bench were unanimous, that 


as Brax had not the diſpoſition of theſe goods ſo as to fell them 
without the permiſſi ion or conlent of the aſſignees, it was not 4 
eaſe within the ſtatute, . SE : 

5 80 
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Ss alfo where a bankrupt is in poſſeſſion of the goods of ano-Collica,afbgnee 
cher, bona fide with the conſent of the owner, at the time of they eb es, Trinity 
bankruptcy, for a ſpecific purpoſe, beyond which he has not the 29. Geo. 3. 
right of diſpoſition or alteration, the commiſſioners cannot alligng. Term Kep. 
them. Therefore where one Kzxr, a carpenter, contracted with 3 3 
government to build a ſtage for the purpoſe of rolling barrels bee 
th ſhips, and entered into a ſecret agreement with Foxszs, for ment of this 
whoſe account the contract in fact was made, that he Foxnzscaſe, 
ſhould furniſh KENr with the timber neceſſary for this purpoſe; 
and KEN became a bankrupt while the timber was lying in the 
king's yard, under the controul of Kzwr, for the purpoſe of erect- 
ing this ſtage; the Court of King's Bench were unanimouſly of 
opinion, that Foxzxs was intitled to the timber, and not the al- 
fignees of KzxnT; for although the bankrupt had the Poss Esso 
of the property and the APPARENr DISPOSITION of it; yet, as 
there was no fraud in the caſe, either actual or conſtructive, and as 
the real property is in the defendant, the ſtatute 21. Jac. I. c. 19. 
does not operate upon it. There never was any SALE of the timber 
to Kxxr, nor any general delivery ſo as to give him the abſolute 
diſpoſition of it; for the ſtore-keepers in the yard would not have 
permitted even KEN to have ſold the timber to any other perſon, 
unleſs any part of it had been unfit to be uſed in performing the 
contract, as they conſidered that it was delivered only for the pur- 
yu of the contract. Therefore there could be no danger that 
ENT's creditors would be induced to truſt him on the credit of 
that property, or as ſuppoſing it liable to their debts. The poſſeſ- 
ſion which he had is ſomewhat ſimilar to that of a carpenter who 
receives timber to convert it into a waggon, or of a taylor to whom 
cloth is ſent for the purpoſe of being worked up. And it is a very 
different caſe from that of a perſon making a ſale of any part of his 
property, and yet continuing in poſſeſsion and taking upon him the 
diſpoſition of it with the conſent of the vendee; for in ſuch caſe, 
as tae property was originally his, and there never was any vitible 
_ alteration in it, it is a fnare to induce perſons to give him credit, to 
which the vendee, by his neglect to obtain the poſſeſsion, lends his aſ- 
ſiſtance, as he concurs in giving a falſe appearance to the tranſaction. 
But in the preſent caſe this timber came into Kxxx's poſſeſsion in 
the natural courſe, of the tranſaction, in which there was no fraud 
either actual or conſtructive; for the timber was originally fold to 
Foxzxs and Co. on their own account, and the vendor did not 
know that the bankrupt had any concern in the tranſaction. _” 
4. The commiſsioners cannot aſsign property which may be ſtop- 1 Atk. 245. 
ped in tranſtu. In the year 1740 one ee configned to Ra 
xrav and Co. reſiding at Leghorn, German ſerges amounting to 
2,0621. 11s. befides the inſurance made by Torr, with directions 
to the partners to ſell the goods as ſoon as they could; and alſo 
conſigned to them other goods to the value of 1811. 148. (d. The 
Partners not being able to ſell all the goods, Torryr gave orders 
to barter them for Italian 8 and che copartners agreed that 
RT 1 85 6 e | part 
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Wiſeman v. 
Vandeput 
4. Vern. 203. 


d ſuccintt Digeſt of the 


part of tlie goods ſhould be diſpoſed of for thoſe of the growth of 


Italy to half the value of the Italian goods, and the other to be 

aid for in money; and afterwards, by letter 18th November 1741, 
they adviſed Torrtr thereof, and that they ſhould load the goods, 
which were filks, on board the Prince Edward, and incloſe a bill 
of loading for twelve bales. Torrtet in 1741 received the bills of 
lading indorſed by the ſaid partners, but intended for the uſe of 
Torrtr only. Torr in 1741 borrowed of Junax and Lzzo0x 
5051. and by way of ſecurity aſsigned the bills of lading for the 
twelve bales. Tol LET beirg alſo indebted to one "Thomas in ſe- 
veral ſums, for ſecuring thereof he aſsigned invoices for five bales 
and three bales, and delivered the ſame to 'THomas. Soon after, 
a commiſsion of bankruptcy iſſued againft Torr, and SNEE and 
BaxTER were choſen aisignees, and received a letter directed to 
Toirzr from Ra uENTA and Co, mentioning that they had 
bought four bales of filk more for him, and had given in payment 


for it four bales of ſerges, and ſent him the invoice of 2,448 dol- 


lars, which they had placed to Torrrr's debt. On the 1oth 
February 1751 Dawsox, the captain of the MzRMAID, on board 
of whole ſhip were the bales of filk, arrived, and theſe goods were 
conſigned to TorIxr, and were ſhipped at the riſque and in che 
name of Torre. Julian and Lzxzon and Thomas ſhewed 
Dawsox the bill of lading, and demanded the goods; but he re- 
fuled to deliver them: and Pxzscor, partner of Racvtntav, who 
lived in Loxpon, on Torirzt's being a bankrupt, wrote to his 
partners, defiring them to ſend the bills of lading that Dawsox had 
ſigned and left with them; which they ſent to him accordingly, and 
at the ſame time ſent an order to Dawson to deliver the goods to 
PxzscoT. The affignees of Toxrzr inſiſted that the bills of lad- 
ing, though made to the order of Ra cuExxAu and Co.; yet, being 
indorſed by them in blank and ſent to TorrEr, did, according 
to the cuſtom of merchants, veſt the property in Torrxr. But 


 Loxd Harpwicks held, that Pxzscor, having obtained J oſſeſſion 


of the goods, had a right to detain them againſt the affignees until 
they reimburſed him ſo much as the partuerſhip were in advance 
for Torrxr. Eos | „ 

The houſe of ALT ENORY ard Arrorxxy, merchants in Leghorn, 
conſigned two bales of filk to Bonxzx,, a merchant in London. 
Before the ſhip failed from Leghorn, news came that Boxxxr had 
failed; whereupon ArNORY and AtToxxy altered the confignment 
of the filks, and ſent them to VanvxeuT. The aſſignees of BoxnxxL 


brought a bill in chancery againſt VAN Drur for diſcovery and re- 


lief touching theſe two bales of filk; and after a trial at law, upon 
an iſſue direct ed hy the Court to try whether the firſt conſignment, 
notwithſtanding the altering thereof and new conſignment made, 
veſted the property in Boxnzz, THE Cour declared, upon the 
equity reſerved, that the aſſignees ought not to have had ſo much 


as a diſcovery, much leſs any relief, in regard the filks were the pro- 
per goods of the two Florentines and not of Boxxz1, nor the 


pro- | 
duce 


ſhould pay the bill of 8 together with the charges of noting 
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. of his effects, and therefore BoxNEL, having paid no money 


for the goods, if the Italians could by any means get their goods 
again into their hands, or prevent their coming into the hands of 

the bankrupt, it was lawſul for them ſo to do. And MR. Jusricz | | 
BurlxR declared (a), that it was expreſsly ſettled in the caſe of (4) In the caſe 
Becket and others, aſſignees, againſt Jenkins, in Eafter Term 11. — _ 8 
Geo. 3. in the King's Bench, that whenever goods delivered to the N 
order of thꝭ vendèee are only in tranfiru, the vendor, in cafe of 

failure may get them back how he can. 1 „ | | NY 
One GarNER of Briſtol, by letter, ordered WaTLEER and Woop- Sittings after 
BRIDGE, Who were his correſpondents in Barbadoes, to buy him ten 3 Term, 


8 of ſugar. They ſhipped them for account of Gavnzs,*® 


and drew a bill on him for the amount and for the balance of their 


accounts. Gaynzrs became a bankrupt. Woog RDG, on the 


arrival of the ſugars at Briſtol, entered them at the cuſtomhoule ; 
but on their being landed, the aſſignees of Gaynzz took forcible 


eee of them. Upon a petition to have the ſugars delivered to 
AIK ER and WooDBzIDGE, it was ordered that the affignees 


and proteſting it, or that the ſugars ſhould be ſold for that purpole, .. eben 
One STzixz ſent a cargo of ſpirits from Scotland to London „hes i 
by ſea. It was proved that STzinz uſed to ſend cargoes to San- of Sa 
DIMAN and GRAHAM, and drew bills on them, which they ac- Grabam, bank - 
cepted in confidence of the cargoes, and that they had 1,200]. per gebt“, agaivſt 
ps _ | . Craig, ſequeſ- 
annum in lieu of commiſſion, and a quarter per cent. commiſſion, tor of Steine 
and five per cent. for money advanced. Bills of lading were from Hil. Term 29. 
time to time Tent, ſometimes indorſed, but more generally not. Geo. 3. | 


When the cargo in queſtion arrived, SaNDIMan and Co. were under 3 Te:m Rep. 


acceptances for 29,0001. on account of STzixx, 1, 200l. of which *79+ - 
were for this very cargo, before which time they had received the 
bill of lading of this cargo, unindoxſed, and an invoice of the 
goods, and on the 15th February had inſured the cargo in their own 
names and at their own expence. The ſhip arrived at London on 
21ſt February, the day after Sanpimax and GRAHAM had ſtopped 
payment, at which time they told the captain, on his recommend- 
ing to them to unload immediately, that they did not think them- 
ſelves at liberty to medde with the cargo, as they were bankrupts; 
but on the 8th March they paid the captain fix guineas m part of 
freight. In the middle of March the captain, for the firſt time, 
refuſed to deliver the goods to Sax DMAN and Co's aſſignees. It 
further appeared that SrEIxx had written to SANDIMAN aud Co. 
to unload when the ſhip arrived. The bills which had been ac- 
cepted by them were not paid. SrEIxR ſtopped payment on 
23d February, and a ſequeſtration was granted on the 3d or 4th 
March, under which the ſequeſtrator ſtopped the goods and ſold 


them. The aſſignees of SaxnDiman and Co. brought an action 


againſt the ſequeſtrator for money had and received to their uſe; 
and it was tried before LoxD KENrox, and a verdit found ſor 
the plaintiffs, On a motion being made for a new trial, Mx. 
- C 9 55 Jurries 
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A ſuccintt Digeſt of the 


Jvsriox AsHnvasT delivered the opinion of the Court as follows : 


„ Loxp KENxrod, having tried the cauſe, rather wiſhes to decline 
giving. any opinion; but Mx. JusTice Burizs and Mx. Jus- 
Is E GROSE concur with me in thinking that there ought to be 
a new trial; and then, if either party ſhould be diflatisfied with our 
opinion, it will be competent to him to put the facts on the record, 
that they may be put in a courſe of further inveſtigation. 'The 
2 laid down that, as between conſignee and factor, the latter 

as a lien on all conſignments for the general balance, is certainly 
true; but it muſt be underſtood with this reſtriction, that he has 
obtained a possEssiox of the cargo. That the factors, in this 
caſe, have no transfer by indorſement is admitted; but it is con- 
tended that the conſignor has no right to ſtop the goods in tran/itu, 
when the value of them has been paid. I admit the poſition 
to be true, as between configror and conſignee; but the facts 


of the caſe do not admit of the application of it; for they 
have not been paid for; and there is a great difference between 


PAYMENT and LIABILITY TO PAY. In every inſtance, where 
goods are ſent in the way of ſale, the party to whom they are ſent 
is liable to pay; but till he has paid, in caſe of his failure, the 


owner may ſtop them zu franſitu. When payment has been made, 


the ſale is complete, and the doctrine of hen is out of the queſtion. 
But this is not a caſe of fale, for the goods were ſent to SaxD1- 


'MAN and Co. as racroRs. And I do not know of any caſe which 


goes the length of ſaying, that the factor has a lien till he has ob- 
tained poſſeſſion of the thing which is the object of the lien. When 
he has got the poſſeſſion, the goods are a PLEDGE, ard the principal 
{ſhall not take it out of his hands till he pays him his due. But it 
has been contended, that by paying part of the freight he obtained 
a conſtructive poſſeſſion; but that cannot be inferred from the act. 
He paid the money in quality of factor; therefore bare payment 


of a ſmall part of the freight cannot be confidered as taking poſ- 


ſeſſion of the cargo. It it were to be ſo conſidered, the payment 
of the part of the freight would be a direct fraud; for it was not 
paid till the day after he had ſtopped ee ee and the law would 


never conſtrue that which was itſelf a fraud to veſt a poſſeſſion. 


But if the captain had in fact delivered the goods to him, he muft 


have delivered them to him in the quality of xacror; he had no 
right to deliver them to him as o- NIR, without an indorſement of 
the bill of lading. If indeed SaxDiman and Co. had once got 
the poſſeſſion, they then might have inſiſted on their lien. The 
doctrine of liens ought to be governed by equitable principles. 
Here it is true, that one party or the other muſt ſuſtain a hardſhip; 
but where equity is equa}, the law muſt prevail. And the conſignors 
ſequeſtrator has a better right to ſay, that it is not equitable that 
Stzixz's effects ſhould be liable to pay the creditors of Saxni- 


Max and Co. to the full amount of the acceptance, when poflibly IW 


pot a fourth part may be paid, and STzxz's effects muſt pay the 
relt, than SaND²IMaN and Co's creditors have to ſay, that 46 a 
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goods had or had not got into the poſſeſsion of the vendee ; but 
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hard that his effects ſhould be diminiſhed by paying one-fourth of 


his acceptances.. 5 | 

Therefore, where goods have reached the poſſeſſion of the bank- 

rupt or his aſſignees, they are no longer in tranſitu, the commiſ- 

ſioners may aſſign them. One Mook, on the 31ſt October 1788, 

ordered a quantity of files from Els and Co. manufacturers at Ellis and others 
Sheffield, and on the 14th November tollowing they were ſent by v. Hunt, and 
RorLts waggon, directed to Mook in London. The waggon be- aa others 
2 WIT . woes, al- 
ing overloaded, the caſk was taken out at Stamford in its way to ggneeofMuore 
town, and put into HuxnT's waggon, which brought it to the 3. Term, Rev 
Caſtle and Falcon Inn in London, on the 22d November 1588. 464. 


 Eirits and Co. drew a bill on Mooxsz for part of the value of the 


oods, which bill was never paid. 'The caſk and files were, on 


their arrival in town, immediately attached by FENTrON and Co. 


creditors of Moors, by procels of foreign attachment jiſſued out of 
the Mayor's Court of London: the caſk remained at the inn, 
charged with ſuch attachment, ſo far as the ſame could charge it. 
On the 15th November a docket was ſtruck againſt Mook, and 
on the 18th a commiſſion of bankrupts iſſued againſt him, on which 


he was declared a bankrupt, and Dawzs and others were choſen 
his aſſignees. On the 24th November a proviſional aſſignment was 


executed by the commiſſioners to Joun WEIIs, the meſſenger un- 
der the commiſsion, who on the ſame day demanded the goods in 


/ queſtion from the defendant Hunt the carrier, and put his mark 


upon the caſk, but did not take the goods away. On the 28th No- 
vember ETLIs and Co. wrote a letter to the agent of Roviz's wag- 
gon, directing him, in caſe the goods were not delivered, to keep 
them in his warehouſe, as they had heard that Mooxz was become 
a bankrupt. On the 13th December ETIIs and Co. demanded the 
caſſt and files of MortrT, the maſter of the Caſtle and Falcon, and 
offered to pay the carriage and indemnify him, which MorTrT retuſed; 
and, upon the attachment being withdrawn, he delivered up the 
goods to the aſsignees. Eris and Co. brought an action of trover 
againſt the aſsignees to recoyer them back; and at the trial a ver- 


dict was taken, ſubject to the opinien of the Court of King's 


Bench on the facts above ſtated, The Judges, after hearing 
counſel on both fides, delivered their opinions ſeverally. OT 
Lozxp Kxxnvon, Chief Juſtice. If any caſe had been decided to 
the extent of the plaintiff's argument, namely, that bankruptcy is 
of itſelf a countermand, the plaintiffs here would be entitled to re- 
cover: but that has never yet been decided. The doQtrine of ſtop- 
ping goods in tranſitu is bottomed on the cafe of SxEE v. PRRSCOr, 
where Lozy HaxDwicks eſtabliſhed a very wife rule, that the 


vendor might reſume the poſſeſsion of goods conſigned to the vendee 


before delivery, in caſe of the bankruptcy of the vendee: on this 
all the other caſes are founded. There have indeed been caſes, 
where nice diſtintions have been taken on the ſact, whether the 


they 
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they all profeſs to go on the ground of the goods being in tranſitu : 
when they were ſtopped. As to the neceſſity of the goods coming 
to the © corporal touch“ of the bankrupt; that is merely a 5 


rative expreſſion, and has never been literally adhered to. For 
there may be an actual delivery of the goods, without the bank. 


rupt's ſeeing them; as a delivery of the key of the vendor's 


warehouſe to the purchaſer. In order to decide this caſe, it is ma- 
terial to attend to the dates. On the 24th of November the povi- 
fional aſſignment was made to Wzrrs, who on the ſame day de- 


manded the goods in queſtion of the defendant HuxT, AND eur 


HIS MARK ON THE cask. Now it is faid that this ſhould have 
been done by the bankrupt himſelf: but by the aſſignment he was 


{tripped of all his property, which was then veſted in the provi- | 


ſional aſsignee. Therefore, if a corporal touch were necelary to 
defeat the right of the vendors, it took place here. It is true that 
the proviſional aſsignee did not alter the fituation of the goods; 
but they were then arrived at the epd of their deſtined journey, and 


depoſited in a place where they would have remained till the bank- 


rupt could have carried them to a warehouſe of his own. All this 
happened on the 24th of November; and it was not until the 28th 
of that month that the vendor wrote to countermand the delivery 
of the goods : but that was too late; for the goods were no longer 
in tran/itu; they were then in the poſſeſsion of the party to whom 
they were conſigned, or of thoſe who repreſented him. In caſes of 
this ſort, we cannot but feel for the ſituation of the manufacturer; 
but it is ſuch as they are neceſſarily ſubje& to from their mode of 


came, however, the ſeverity of the caſe cannot induce us to break 


through the rule of lx. | Le 
 AsxnvssrT, Juſtice, The leaning of my mind would be in favour 
of the plaintiff; but the law will not allow him to be in a better 
fituation than the reſt of the bankrupt's creditors. The general 
rule is, that the conſignor has a right to ſtop the goods, if he can, 
before they get into the actual poſſeſsion of the bankrupt. But 
here, before the plaintiffs thought of countermanding the goods in 


queſtion, the proviſional afsignee, who then ſtood in the place of 
the bankrupt, had actually taken poſſeſsion of them, and put his 


mark on them. | 55 
BurIxR, Juftice. J am not diſpoſed to diſturb or leſſen the 
authority of any of the caſes that have been decided on this ſub- 


ject: but none of them could juſtify the vendor in this caſe in 


taking back the goods. In the former caſes the line has been pre- 


ciſely drawn; and they all turn on the queſtion, whether or not 


there had been an Ac ru delivery to the bankrupt. It is of the 
utmoſt importance to adhere to that line; for if we break through 
it, we ſhall endanger the authority of the caſes that have been al- 


ready decided, and ſhalt fritter away the rule entirely. In one of | 


the caſes cited, Loxzp MansrizLD took the diſtinction between an 
ACTUAL, and a CONSTRUCTIVE, delivery to the vendee. There 
my be caſes where, as between the buyer aud ſeller, if no bank- 

| | Res, _ ruptcy 


Laws relating to Bankrupts, 


ruptcy or inſolvency happen, the goods are conſidered in the poſ- 4 
| ſebion of the buyer the inſtant they go out of the poſſeſsion of the _ 1 
vendor; as if A. order goods from B. to be ſent by a er eee 1 
carrier at his own riſque, the delivery to the carrier is a delivery to "i 
the vendee to every other # oſe; but ftill, if he become a bank- _ 
rupt before the carrier actually deliver them to him, I ſhould hold 7 
that the vendor might ſeize them; becauſe that is only a coxsrRUO- | 1 
TIVE DELIVERY to the vendee : but an AcTUAL DELIVERY is neceſſarx 
to diveſt the vendor's right of ſtopping the goods in 7ran/itu. It is 
clear that bankruptcy itſelf does not put an eud to the contract; 8 
and if not, the right of the vendor to ſeize goods zn fran ſitu is En 1 
founded only on equitable principles. It is a right, with which I, —_ 
he is indulged on principles of juſtice, originally eſtabliſhed in 12S 

courts of equity, and ſince adopted in courts of law. But in order 1 
to avail himſelf of it, he muſt ſtop the goods before they get into 

the Ac ru poſſeſsion of the vendee. But in this caſe there is the 
ſtrongeſt e wer of the conſignee's taking actual poſſeſsion of the 
goods by his aſsignee putting his mark on them, It was ſaid by 
the plaintiff's counſel, that the carrier would have been liable in an 
action by the vendor: but he would not have been liable in the 
character of carrier, for the goods had pot to the end of their de- 
ſtined journey; but he would have been liable only as a ware- 
houſe-keeper, in reſpect of the recompence which he was to re- 
ceive for warehouſe- room. But the inſtant the proviſional aſsignee TO we 
put his mark on the goods, the warehouſe-man became the agent or 
ſervant to the bankrupt. . | | = I 

Gxosx, Juſtice. The general rule is perfectly clear, that the ", 
conſignor may ſeize the goods 2 tran/itu, in caſe of the inſolvency 1M 
of the conſignee, before they actually reach him. The queſtion _ 1:57 
therefore here is whether, on the facts of this caſe, the goods were = 
or were not in tranſitu when the plaintiffs wrote to countermand 17 
the delivery of them. Now it is ſtated as a fact, that before this letter | 
arrived the proviſional aſsignee had put his mark upon the caſk; 1 
and this diſtinguiſhes it from the caſes cited. W . oods were "2 
marked, they were delivered to the confignee as far as the circum- | 
ſtances of the caſe would permit; the aſsignee could not then take 
them away, becauſe they were at that time under an attachment. 

After the mark was put on them, they were no longer in tranſitu; 
and conſequently the plaintiff's right to ſeize them was diveſted. 

So alſo it was determined, in the caſe of LIckBARROwW v. Magox, See 2. Term 
in the King's Bench, Michaelmas Term 28. Geo. 3. that the con- Rep. B. R. 63, 
ſignor may ſtop goods n tranſitu before they get into the hands of 
the confignee, ih caſe of the infolvency of the confignee : but if 

che confignee aſsign the bills of lading to a third perſon for a valu- | | 
able conſideration, the right of the confignor as againſt ſuch aſ- _ 

ſignee is diveſted. But a writ of error was brought upon this | 1 


judgment in the Exchequer Chamber, and in Hilary Term, 35.See 1, Term | 4 


Geo. 3. the judgment was reverſed; and it was d-termined that the Rep. in Com- 
mon Pleas, p. 


357. j \ 1 


conſignor may ſtop the goods i franfitu, though the conſignee aſsign 
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the bills of lading to a third perſon for a valuable confideration; the 
right of the conſignor not being diveſted by the aſsignment. 
sthly, The commiſsioners cannot aſsign goods delivered to the 
bankrupt on a precedent conſideration, but not accepted till after 
| the bankruptcy. 1 VVV ES 
1. Stra, 165. Bazwicx, a mercer in London, uſually dealt with CRirrs and 
_ Mod 43% Quarne, at Penrhyn in Cornwall. On 7th April Bazwick ſent a 
ho Aare of filks to Penrhyn by CRirrs and Quarme's order. On the 
Harris v. Ber- 18th May Criees and QuaRME ſent theſe filks to one Pexnar- 
voir, Cro, Jac. Io of Penrhyn, for the uie of Bazxwicx. On the 4th June 
687. Creeps and Quazxme became bankrupts. On the 6th June they 
wrote a letter to Ba RwICk, ſignifying their affairs were in a declin- 
ing condition, and thinking it not reaſonable that the laſt parcel 
of goods ſhould go to ſatisfy their other creditors, therefore they 
had not entered them in their books, but had left them with Pex- 
HAILOW, Who had orders to deliver them to Baxwicx. On the 
th June a commitlsion iſſued againſt Czirrs and QuARME, and 
their effects were aſsigned by the commiſsioners to one ATxix. On 
the 13th June BAR wick received the letter, which was the firſt no- 
tice he had of the delivery to PExXHALLow, and, as ſoon as poſsible, 
he ſignified his conſent to take the goods again. Upon an action 
of trover being brought by the aſsignee againſt BAR wick to recover 
' theſe goods, the Court determined that the delivery to PENHALTOw, 
to the uſe of Baxwickx, veſted the ablolute property in Bazwick, | 
and therefore the commiſsioners could not aſsign it: and Logo 
MaxsFIELD, in citing this caſe, ſaid, he thought the determination 
right, although the reaſons for it were wrong; for there was an 
| (a) 4. Burr. actual delivery to a perſon who became truſtee (2); and the true 
22.39. ground was, that the trader very honeſtly reſuſed to accept the 
(5) Cowp. 125. goods and return them (C“). = 5 
| 6thly, The commiſsioners aſsignment does not diveſt an equita- 
ble Hen. - Tas 
A factor has a lien on goods conſigned to him, not only for. in- 
1. Burr. 489. cident charges, but as an item of mutual account for the general 
balance due to him, fo long as he retains the poſſeſsion; but if he 
parts with poſſeſsion he parts with his lien. | | 
FEED A packer, according to the courſe of trade, is certainly intitled 
; Bl. Rep. to a lien upon all goods in his hands, for he is confidered in the 


684. nature of a factor; but a dyer has no lien on goods delivered to him 
in the courſe of trade, except for the price of dyeing. 
Cowp. 251 A factor, who becomes ſurety for his principal, has a lien on 


the price of the goods ſold by him for his principal, to the amount 

of the ſum for which he has ſo become ſurety. 
— An attorney has a general lien upon all papers delivered to him. 
Tolfrey's caſe. A callico printer has a lien upon the linen in his poſſeſsion, not 
only for the price of printing the particular linens, but alſo for the 
price of printing others, which had been previouſly delivered. Sed 
guæ re, if this Coes not depend upon the ſpecial cuſtom of that trade ? 
1. Alk. 233. A miller has a lien for the price of grinding corn, 18 
| The 
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his ſon, during his life, an annuity of fifteen pounds, and the ſon 


ſearched, viewed, rented and appraiſed to the beſt valve they may; 
and by deed indented and inrolled in one of the King's Courts of 


Laws relating to Bankrupts. | 105 


The wages of the captain and the ſeamen are a lien upon the” 
ſhip; but a captain of a ſhip has no hen on the ſhip for wages, Pougl. 97. 
ſtores or repairs done in England. „ 

A policy broker has a general lien, and notwithſtanding he parts 
with the policy, if it comes again into his hands, the lien revives. 

A pawnbroker has no lien on plate after the death cf a tenant 2. Term Rep. 
for life who pawned it with him, as againſt the remainder man, 37% 
although the pawnee had no notice of the ſettlement. | 


A factor has no lien on goods for a general balance, unleſs they 3 Term. Rep. | 
come into his actual poſſeſſion, > To | 119. 2 
mth, The commiffioners cannot aſſign the benefit of an agreement 2. Vern. 97. 4 
made with the bankrupt. Therefore when a leaſe was made for * 


one and twenty years, with a covenant for renewal at the end of the 
term, and the leſſee became a bankrupt, it was held that the aſ- 
ſignee under the commiſſion was not intitled to the benefit of re- 


So alſo where a father covenanted on his ſon's marriage to pay to 2. Vern, 194. 


became à bankrupt, it was held that the aſſignees were not in- 
titled to the benefit of this agreement. e i 

$th, The commiffioners cannot affign the future earnings 7 v. 
oy | x Te EEE | :  T--mkinſon 
ariſing from the banErupt's labour. Trio.2s. 83 5 


H he manner in which the affenment and ale muſt be made. 


By 13, Eliz. c. J. the commiſſioners, or the moſt part of them, 
ſhall have full power and authority to take the lands and goods of 
the bankrupt, and to cauſe the ſaid lands, tenemerts, fees, annui- 
ties, offices, goods, chattels, wares, merchandizes, and debts, to be 


Record, to make ſale of the ſaid lands, tenements, and heredita- 
ments; and of all deeds, writings, and evidences, touching only 
the ſame belonging to ſuch offender or debtor; and alfo of all fees, 
annuities, offices, goods, and chattels, or otherwiſe to order the 
fame for the payment of the creditors. Os 
By 1. Jac. 1. c. 15. H. 13. the commiſſioners are impowered to 
grant and aſſign or otherwiſe to order and diſpoſe of all or any of 
the DEBTs due or to be due to or for the benefit of the bankrupt, 
by what perſon or perſons ſoever; and the ſaid grant or aſſignment 


ſhall veſt the ſaid debts in the perſon of him to whom the ſame ſhall 


be granted, aſſigned or ordered by the commiſſioners, as fully to 


all intents and purpoſes as if the ſaid bill, bond, bonds, ſtatutes, 


recognizances, judgment or contract, whereon the ſaid debts or 


deeds ſhall ariſe or grow, had been made to or with the perſon to 7 
whom they ſhall be ſo aſſigned. e | | 
By 21. Jac. 1. c. 19 the commiſſioners may by deed indented _ 
and inrolled in fix months after the making thereof, grant, bar- 3 
gain, fell and convey any intailed land, &c. ; | | 1 
„„ e By 4 
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If 7. Com. Dig, By virtue of the authority given by theſe ſtatutes, the commiſ- 
23 ſioners may diſpoſe of and Fi all lands by pxeED 1INDENTED AND. 
|  INROLLED, though the lands are intailed; and thoſe in remainder 
or reverſion, as well as the iſſue in tail, ſhall be barred without a 
common recovery; and though there be no view of the lands by the 
þ . commiſſioners previous to the ſale, yet the {ile will be good. 
|| Green's caſe, The advertiſements for ſales ſhould not be general, but ſhould 
. Atk. 20% name the hour, as Maſters in Chancery do; and after the time ex- 
| | ired, if the commiſſioners are not gone, they ſhould admit the beſt 
l Vidder and if this be not done, the Court will open the bidding. 
2- Co 26. a. The commiſſioners may ſell the goods of the bankrupt by DezD 
1. Vent. 360. not inrolled, notwithſtanding there has been no view of them; but 
an ASSIGNMENT of land will be void unleſs it be by indenture in- 
rolled; and therefore, if the aſſignee make a demiſe before the inrol- 
ment, for the purpoſe of bringing an ejectment, ſuch a demiſe 
will be void, although the deed be afterwards inrolled. | 
1. Com, Dig. If a bankrupt be ſeiſed in right of his wife, the commiſſioners 
330. map {ell during the coverture. | Ws > 
I. Alk. 253, The deed, which is uſually, though inaccurately, called the aſ- 
l | fignment, operates upon the eſtates of which the bankrupt is vos- 
SESSED at the time of the bankruptcy, or to which he is 1nNTITLED | 
at the time of executing the deed; but as to future real eſtates, 
which may come to him between the time of iſſuing the commiſſion 
and 8 confirmation of his certificate, there muſt be a new bargain 
and ſale. 15 c | A 
1. P. W. 383. But if a huſband, before he hath received his wife's fortune, be- 
ji comes bankrupt, the commiſſioners ſhall not aflign it. | 
2. Co. 26. 5. A general aſſignment of the goods to the creditors, who have 
| 1 and different debts, is not good. | 8 
1. Eq. Caſ. Ab. The commiſſioners having made an aſſignment of the ban krupt's 
$4 | eſtate, if the baukrupt afterwards obtains a certificate, they can- 
7 > Ca 124 not make a ſubſequent aſſignment. | 5 a 
. Pere Wms. Lonp Ha hought it chat the words 
. xD Harpwickxs thought it very proper that the words 
385. JOINTLY AND SEVERALLY ſhould be inſerted in aſſignments under 
Gilb. E. R. 141. commiſſions of bankrupts, for the ſafety and ſecurity of each 
1. Alk. 90. reſpective aſſignee. * 1 | 
| By 5. Geo. 2, c. 30. H. 6. no ſchedule ſhall be annexed to any 
| deed of aſſignment of the perſonal eſtate of the bankrupt from the 
commiſſioners to the aſſignees. T | : 
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Laws relating to Bankrupts, 
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CHAPTER THE SIX TH, 


Of the Surrender and Examination of the Bankrupt, 


DV 5. Geo: 2. c. 30. 6. 1. » If any perſon or perſons who 


„ ſhall be declared bankrupt or bankrupts ſhall not within 
forty-two days after notice thereof in writing, to be left at the 
uſual place of abode of fuch perſon or perſons, or perſonal no- 
tice in cafe ſuch perſon or perſons be then in priſon, and notice 

wen in the London Gazette, that ſuch commiſſion or commiſ- 
| Phe is, are, or have been iſſued, and of the time and place of 
a meeting of the commiiFoners therein named, or the major part 


of them, SURRENDZR him her or themſelves to the ſaid com- 
miſſioners named in the ſaid commiſſion, or the major part of 
them, and ſign and ſubſcribe ſuch ſurrender, and ſubmit to be 

examined, from time to time, upon oath, or being of the people 


called Quakers, upon the ſolemn affirmation by law appointed 


for ſuch people, by and before ſuch commiſſioners, or the major 


part of them, by ſuch commiſſion authorized, and in all things 
conform to the ſeveral ſtatutes already made, and now in force, 
concerning bankrupts; and alſo upon ſuch his her or. their 


examination fully and truly diſcloſe and diſcover all his her or 
3 and how and in what 


manner, to whom and upon what confideration, and at what 


time or times he ſhe or they have or hath diſpoſed of, aſſigned, or 


transferred any of his, her or their goods, wares, merchandizes, 
monies, or their eſtate and effects (all books, papers and writings 
relating thereto), of which he ſhe or they as or were poſſeſſed, 
or 1n or to which he ſhe or they was or were any ways intereſted 
or intitled, or which any perſon or perſons had or hath, or hath or 
have had in truſt for him her or them, or for his her or their 
uſe, at any time before or after the iſſuing of the ſaid commiſ- 


ſion, or whereby ſuch perſon or perſons, or his her or their fami- 
ly or families hath or have or may have or expect any profit, poſ- 


ſibility of profit, benefit or advantage whatſoever, except only 
ſuch part of his her or their eſtate and effects as ſhall have been 


really and Bona fide before fold or diſpoſed of in the way of 


his her or their trade and dealings, and except ſuch ſums of mo- 
ney as ſhall have been laid out in the ordinary expences of his 
her or their family or families; and alſo upon ſuch examination 
deliver up unto the ſaid commiſſioners, by the ſaid commiſſion 
authoriſed, all ſuch part of his her or their the ſaid bankrupts 


goods, wares, merchandizes, money, eſtate, and effects, and all 
books, papers and writings relating thereto, as at the time of 
ſuch examination ſhall be 1n his her or their poſſeſſion, cuſtody, 


or power (his her or their neceſſary wearing apparel and the 
necellary wearing apparel of the wife and children of ſuch bank- 
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I. Atk, 140. 


Fer Ld Manes 


field, 


; A ſuccin Digeſt of the 
* rupt, only excepted) ; then he ſhe or they the ſaid bankrupt or 
„“ bankrupts, in caſe of any default and arttul omiſſion in not su R- 
* RENDERING and ſubmitting to be ExamixeD as aforeſaid; or 
« in caie he ſhe or they thall remove conceal or embezzle any 
part of ſuch his her or their eſtate, real or perſonal, to the value 
* of TWENTY POUNDS, or any books of account, papers, or Writ- 
* ings, relating thereto, with an intent to defraud his her or their 


« creditors (and being thereof lawiully convicted by judgment or 


information), ſhall be deemed and atjudge! to be guilty of fe- 
% leon, and thall fuffer as felons, without Benefit of Clergy. Ard 
in ſuch caſes ſuch felons g 
* among the creditors ſee king relief under ſuch commiſſion. 
Provided always that the ſaid commiſſioners ſhall appoint 
* within the ſaid FoxTY-Two Daus ſo appointed for the bar.krupt 
„% to SURRENDER ard conform, not leis than THREE SEKVTRNAI. 
„ MEFTINGS, for the purpoſes afortſaid, the laſt of which thall be 


„on the forty-ſecond day hereby limited for ſuch bankrupt's ſur- 


“ render. 5 | | f 
* But it is alſo provided that the Lord Chancellor, & c. may en- 
“ large the time for ſuch perſon ſurrendering himſelf as the Lord 


„Chancellor, &c. ſhall think fit, rot exceeding FIT TY-DAxs, to 


be computed from the end of the kid rorTY-TWO Da xs, Jo as 
* ſuch order for enlarging the time be made by the ſaid Lord 
„Chancellor, &c. six Ddars, at leaſt, before the time on which 
* ſuch perſon was to ſurrender himſelf as aforeſaid.“ „ 

By this ſtatute it appears that the bankrupt is REQUIRED to ſur- 
render within the time limited by the legiſlature ; but as authority 


Lag 
* 


is given to the Chancellor by 34. and 25. Hen. 8. c. 4. to enable . 


the commiſſioners © to take by their diſcretion ſuch order and di- 
„ rection as well with the bodies of ſuch offenders as with their 
„ goods, ce the cormillioners, if they have reaſon to appreherd 


the bankrupt is making away with his effects, or preparing to depart | 


the kingdom to avoid ſurrendering, may $Uzmon him to appear 
before them to be examined immediately; for although the 5. Geo. 2. 
c. 30. appoints three meetings at Guildhall in the ſpace of 
forty two days for particular purpoſes, yet it would be a very great 
abſurdity if the bankrupt might make uſe of the forty-two days to 
embezzle his effects and to quit the kingdom, and the commiſſioners, 
though apprized of his intention, ſhould have no power to prevent 
it by 8vMmoninG him before them in the intermediate time, and 
commiiting him if he refuſed to be examined. 


> * 


But the bankrupt may omit to ſurrender until the very laſt mo- 


ment limited by the ſtatute; and if he then Jſurrenders and ſubmits - 


2 Burr. 1124. to be examined, this will fave his fe lor y. 


Cooke, 475. 


The bankrupt muſt ſurrender within the forty two days; for al 
though vower is given to the Chancellor to enlarge the time, yet, 


unleſs che default of ſurrender be innocent, the Chancellor will not 


make any order for the commiſſioners to be at liberty to appoint a 
NEW day tor his examination. : 0 
* F kh WOE 5 P 
wn 


* 2 


goods and eſtate ſhall go and be divided 


Chancellor, praying that he would appoint a meeting of the com- White 
miſſioners, that he might suRRENDER; and ſtating that a few days 2. gowns Ca, 
before he was declared bankrupt he was obliged to go abroad for in Ch, 47. 
his health, and that from the time of his hearing of = commiſſion 
till he came over, he had been extremely ill. It was a partnerſhip 
bankruptcy, and the two other partners ſurrendered in time. The 
aflignees appeared by counſel, and did not oppoſe the prayer of the 
| petition; but made an affidavit, that the bankrupt had been ſeen a few : 
days before he went abroad apparently in good health, and that the 
| fon of the bankrupt had at the laſt meeting ſaid the petitioner would 
not ſurrender.— Loxp ChaxcETITIOR. Ordering commithoners to 
appoint a meeting, in order to afford a bankrupt the opportunity 
ot ſurrendering, does not avoid the effect of the ſtatutes; it only 
declares the opinion of the Court, that the bankrupt had no intention See alvthe caſe 
of keeping out of the way fraudulently. But my opinion in this ex parte Gra- 
cale is, that he did purpoſely keep out of the way, and that he iss . 
perjured when he ſays he went abroad for his health. The petition *- Brown'sCaſes 
was accordingly diſmiſſed. „ . Che | 
But in the matter of one BovtD, a bankrupt, where it appeared Ex pa:teBould, 
that a commiſſion was taken out againſt him and his partners on 5th a 
January; that he left his houſe on the 3d January, and on the z. Brewa'sCaſes 
— was taken ill in London, and had been confined to his bed in Ch. 49. 
ever ſince; that a few days before the laſt meeting he procured his 
apothecary to write to the ſolicitor under che commiſſion, and tell 
him the circumſtance, and requeſt his advice how to act; the ſoli- 
citor wrote an anſwer, that the petitioner muſt apply to his attorney, 
who would tell him how to proceed; but the bankrupt did not re- 
ceive this letter till the time for the laſt examination was over; 
that his partners had ſurrendered, and all the effects were in the 
V es of the aſſignees, and that he had not any of the effects him- 
elf; LoxDp TyHuxLow made the order to the commiſſioners to 
appoint a meeting for the bankrupt to ſurrender. | 
One Comraran became a bankrupt, and Woop applied to the 
Court of chancery that the commiſſion might admit him a creditor 
for 211, and that the clerk of the commiſſion might attend at the 
Old Bailey, with the proceedings under the commiſſion upon a pro- 
ſecution againft the bankrupt for felony in not ſurrendering himſelf 
according to the direction of the Act of Parliament.—Loxp Haxp- 
wickz. Though ſuch a proſecution may be carried on by a per- 
fon who is not a creditor, yet by the words of the A& of Parlia- 
ment it looks as if the legiſlature intended there ſhould be a con- 
currence of the creditors under the commiſſion. In the preſent 
caſe the petitioner has not yet proved any debt; and when he goes 
before the commiſſioners, if he does not make it out to the ſatis- 
faction of the commiſſioners, he may be rejected. Affidavits have been 
read of the aſſignees and creditors, whoſe debts amounted to 18001. 
and upwards, that they are very well ſatisfied with the account he 


has given them of the ſtate of his affairs, and that they ayes 


lava relating to Bankrupts. = 
On 28th March 1586, Wurrr, a bankrupt, petitioned the Lord e | 
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110 A ſuccintt Digeſt of the | 


could not have made a fuller diſcovery or diſcloſure of his eſtate and 


effects, if he had appeared at the third ſitting of the commiſſioners 
at Guildhall, which is the time appointed for the bankrupt's finiſh. 
ing his examination. This is a penal law, and a ſevere one, for it 
reaches to the life of the bankrupt; and therefore a Court of Equity 
will not lend its aid to ſuch a proſecution, by ordering the clerk of 
the commiſſion to attend at the OLD BaiLey with the proceedings 
under the commiſſion ; but the petitioner muſt go on in ſuch man- 
ner as the law preſcribes to prove him a bankrupt and a felon 
within the intent and meaning of the Act of Paliament; and there. 
fore would not grant that part of the petition which relates to this 
intended proſecution of ComtRLan, the bankrupt. Loxgp Mac- 
CLESFIELD did in more inſtances than one ſuperſede a commiſſion 
of bankruptcy, where the bankrupt had not ſurrendered himſelf 
within the forty-two days, if there did not appear to be any inten- 
tion in the bankrupt of defrauding his creditors by not appearing 
within the time appointed, and wnere his abſence fond 3 rather 
from the ignorance of the conſequence, or accident; and his Lord- 
I ſhip took this method to prevent a 3 But there is no 
occaſion to do any thing of that ſort here, as it is _— e the 


e in will be able upon the circumſtance of this caſe to ſupport 


ch a proſecution. | 

e It ſeems, however, that the non- ſurrender of the bankrupt muſt 
„%%. de wilful and fraudulent, and not arife from any unjuſt advantage 
taken by affignees from his being abroad, and unable from his po- 
verty to return within the ftatutable time; for ſhould the bankrupt 
be abroad at the time of the commiſſion taken out, and not hear 


| Cooke, 477. of it till the laſt day of his ſurrender is elapſed, it is impoſſible to 


imagine the act ſhould be conſtrued to extend to fuch a caſe. 
It has been the practice for the bankrupt not to ſurrender him- 


2. Vezey, 326. 
ſelf till the expiration of his enlarged time, in caſe he conceived 


the commiſſion to be injurioufly taken out againſt him; but as ſoon 


as he has received his ſummons from the commiſſioners he ought, in 


rudence, to ſurrender himſelf at their firſt meeting, as well to 
ew his willingneſs to comply with the commiſſion, as to lecure 


Green, 326. 


himſelf from arreſt and impriſonment till the time of his laſt exami- 
ration. And LoxDp Ha RD wick; ſaid, as the Acts of Parliament 
guns bankrupts were very perilous, it was reaſonable for a man, 

ough he believed himſelf no bankrupt, to go before the commiſ- 


2. Vezey, 327. 

8 fioners, ſurrender, and ſubmit to be examined by them, ftill proteſt- 
| ng himſelf no bankrupt ; for, after paſſing through all ſuch pro- 
cels, the bankrupt may ſtill bring his act ion. | 


See dern dated It was uſual, in caſe a memorandum was brought to the acting 
20 April 1773. commiſſioners fitting at Guildhall, from the ſecretary of bankrupts 


Greed, he office, that a petition was lodged for the enlargement of time to 


ſurrender, to receive ſuch notification in lieu of an order. But Lozy 

Arsrxy directed that no ſuch petition ſhall be received, unleſs the 

fame be preſented fo as to be anſwered srx bars before the = - 
| | | whic 


- which the bankrupt is required to finiſh his examination, excluſive 


of the day whenever the ſame is anſwered. 


2dly, By 1. Jac. 1. c. 15.1. 6. The commiſſioners may call 


« before them the bankrupt, and if upon lawful warning left or 
« made in writing, at three ſeveral times, at the dwelling place or 


« houſe where the ſaid bankrupt, his wite or family, for the moſt 


. ond of his abode did lodge or remain within one year before 


e ſhe or they became bankrupt, the bankrupt ſhall not appear 


« before the commiſſioners ; that then it ſhall be lawtul for the com- 
miſſioners to appoint or proclaim the ſaid party a bankrupt, at 


« ſuch public place or places where the ſaid commiſſioners ſhall 
« think meet, warning the bankrupt to appear before them at ſome 
« time appointed; and if upon five proclamations made in ſome 
public place the party offending appear not before the ſaid com- 


« miſſioners, and yield his her or their bodies to the ſaid commiſ- 


« ſioners, they ſhall or may award a warrant to ſuch fit perſon or 
« perſons as they think meet to apprehend the body and bodies of 


« the ſaid offender or offenders, and to bring him her or them fo 


« offending before the ſaid commiſſioners, whereſoever the faid 
party or parties offending may be found, in place privileged or 


„ not, TO BE EXAMINED by the ſaid commiſſioners,” _ | 
And it is further enacted by the ſame ftatute, © That the com- 


© miſſioners ſhall xxamins the ſaid offender upon ſuch IðTERRo- 


„ GaTORIES touching the lands, tenements, goods, chattels, 


« debts, bills, bonds, books of account, and ſuch other things as 


© may tend to diſcloſe his eſtate, & c. as they ſhall think meet.” 
But by 5. Geo. 2. c. 30. ſ. 16. it is further enacted, That 
« the commiſſioners ſhall examine, as well by wok or our 


„ as ON INTERROGATORIES in writing, all and every perſon and 


« perſons againſt whom any commiſhon of bankrupt is awarded, 
„ touching all matters relating to the trade, dealings, eſtate and 


- 


fore or preſent at any meeting of the ſaid eommiſſioners, touch- 
« ing all matters relating to the perſon, trade, dealings, eſtate and 


effects of fuch bankrupt, and any acts of bankruptcy committed 


* by him; and alſo to take down and reduce into writing the. an- 


« ſwers of verbal examinations of every ſuch bankrupt or other 


«* perſon had or taken before them as aforeſaid ; which examination, 
* ſo taken, the party examined ſhall and is hereby required to fign 
and ſubſcribe.” | - - | | 


effects of all and every ſuch bankrupt; and alſo examine, in the 
„ manner aforeſaid, all and every other perſon duly ſummoned be- 


111 


It was agreed by the ſupreme judicial authority of this country, Catheart v. 


that an officer in the army ee. a bankrupt is not obliged by 
law, on his laſt examination before the commiſſioners, to deliver up 
or diſcover his half-pay, the ſame being allowed him for ſubſiſtence 


ſervice of his country. | 


Blackwood in 
the Houſe of 
Locds 1765. 
Green, 197. 


till he ſhould be again called upon by his king to do his duty in the 


The wife of the bankrupt. cannot be examined againſt her huſ: 1. Peere Wine, 


| band touching his bankruptcy. She by the common law pet 8 
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A fuccin Digeſt of the 


be a witneſs for or againſt her huſband; and though the former 
ſtatute of 21. Jac. 1. authoriſes the commiſſioners to 4 examine 
the wife touching any concealment of the goods effects or eflae 
of the bankrupt,” yet neither does that nor the 5. Geo. 2. 
c. 30. extend to examining the bankrupt's wife touching his bank- 
ruptcy, or whether he had committed any act of bankruptcy, and 
how or when he became a bankrupt : | 
A perion who had dealt merely in ſmuggling and running of goods 
is a trader within the ſtatutes of bankrupts, although it is an offence, 
and contrary to Act of Parliament; and the commiſtioners may exa- 
mine to all matters, although the bankrupt's anſwers may ſubject 
him to penalties; for if he has any objection to the queſtion, he 
muſt demur to the interrogatories, and the Lord Chancellor will 
judge of the propriety of the queſtion upon a petition. | 1 
If the bankrupt refuſe to anſwer any queſtion, and the commiſ- 
fioners commit him, and he brings a naBTAS 'CoRPUs, the queſtion 
muſt be ſet forth particularly in the return to the writ, that the 
Judges may judge whether it was a lawful queſtion or not. 
ne Bzacy was ſummoned before the commiſſioners of bankrupt 
to give an account of the ee 5 eſtate. He was aſked 11, 
Jo give an account of all .matters he knew concerning the faid 
eftate. 2dly, When and in what manner he did aid and abet the 
bankrupt in carrying away his effects or in embezzling or conceal- 
ing the fame ? He refuſed to anſwer theſe queſtions; and the Court 
raclined to think that the party need not pay an univerſal obedience 
to the commiſſioners ſo as to anſwer all queſtions, but only to exa- 
mine him what he knows concerning the carrying away any part of 
| the bankrupt's eſtate by any other perſon, but not by himſelf. 
Nerot v. Wal. It is the duty of the commiſſioners to examine the bankrupt fully; 
3 the creditors have a right to call upon them to perform it; and they 
Reilly and Cot. cannot, even with the conſent of the aſſignees and approbation of the 
lins, bank upts, Creditors, forbear to examine him as to particular tranſactions. This 


a. 


3. Term Rep point was Jettled in the following caſe. This was an action upon 


I the caſe in the Court of Common Pleas ; and the declaration, 
after ſtating the trading by the bankrupts, the petioning creditor's 


debt, the commiiſion of bankrupt, the appointment of the plain- 


tiffs as aſſignees; that the three meetings were appointed; at the 
firſt of which REILIVY ſubmitted to be examined; but Corus, 
not being prepared, prayed time, which was given him; that at 
the adjourned meeting Corraxs was charged by the plaintiffs with 
having received divers ſums of money on the partnerſhip account, 
which he had not accounted for, when the commiſſioners required 
him to render a true account of the ſums which he had received 
on the partnerſhip account, and in what manner he had diſpoſed of 
the ſame, and were then about to examine him in due form of 
law, and to compel him to make a full diſcloſure touching the ſame; 
proceeded to ftate, that in confideration that the plaintiffs, at the 
ſpecial inſtance and requeſt of the defendant, would forbear to pro- 
ceed to have the examination of the ſaid Coins taken * n 
5 | oY re 


6 


ler 


ale 


2, 
k- 


Laws relating to Bankrupts. 


before the commiſſioners concerning the ſaid ſums which had been 


received by the ſaid Colluxs on the partnerſhip account, and 
which had not been duly accounted for by him to the partnerſhip, 
and in what manner he had diſpoſed of the ſame; and that the 


commiſſioners would accordingly forbear and deſiſt from taking ſuch 
examination; he (the defendant) undertook and faithfully promiſed 


the plantiffs, as affignees, to pay to them all ſuch ſums of money 


which Cortins had received on the partnerſhip account, and 
which had not been accounted for by him to the partnerſhip. The 


{ra then averred that they, 2 in ſuch promiſe, did 
orbear, and have always forborne to have ſuch examination taken 
before the commiſſioners, &c. ; and that the commiſſioners did for- 
bear and deſiſt from taking ſuch examination, &c. The declara- 


tion then ftated, that Cortins had at the time of the making of 


ſuch promiſe received divers ſums of money amounting in the whole 
to a large ſum of money, to wit, loool. on the partnerſhip ac- 
count, and which had not been by him duly accounted for, which 
the plaintiffs demanded of the defendant, who refuſed to pay, &c. 
There were other counts for money paid, laid out, and expended, 
money had and received; and on an account ſtated. 


The defendant pleaded the general iſſue; and a verdict was given 
for the plaintiffs for 8521. A motion was afterwards made in the Court 
of Common Pleas to arreſt the judgment, which was refuſed. The 


defendant then brought a writ of error, alledging that the conſide- 
ration of the promiſe in the firſt count was illegal, and void in 
8 | TE 8 | | 

Arguments for the plaintiff in error 


The conſideration is bad in law on two grounds: Iſt, it is nu- 


gatory; and 2dly, it is againſt the policy of the bankrupt laws. 


As to the firſt ; it is nugatory in this reſpect, the defendant derives 


no advantage from it, either to himſelf or his friend the bankrupt. 


The object was, to fave the bankrupt's credit, and to ſtop all fur- 


ther examination: but the defendant's promiſe could not have that 


effect; for the creditors were not bound by the forbearance of the 
aſſignees, and they might have inſiſted on a further examination of 


the bankrupt. The affigrees had no authority to enter into ſuch 
an agreement. They canot bind the creditors in any refpe&t but 


by virtue of certain acts of parliament : they could not ſubmit 


matters to arbitration without the affiſtance of the 5. Geg. 2. c. 30. 
And under that ſtatute the creditors cannot give them'a cxntrar, 
POWER to carry on ſuch ſuits, or refer ſuch matters to Arbitration, 
as they in their diſcretion ſhall think fit : but a meeting muſt be 
appointed to conſider of each particular ſuit, or each particular 
arbitration. But the ſtatute 5. Geo. 2. c. 30. takes no notice of 


ſuch a caſe as the preſent. And even though a meeting had been Ex pa 


113 


rig White 


called, and a majority of the creditors had conſented to the agree- church, 1. Alk. 


ment in queſtion, ſtill it would not have been obligatory on the 91+ 
defendant, fince no conſideration paſſed to him. In Haxvzr v. 


Gigs. 
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miſed to indemnify a gaoler if he would permit a priſoner to e 
out of execution, the promiſe was held to be void, as being againſt 
the policy of the law, not becauſe it was againſt the ſtatute 13. Hen. 


A lucitintt Digeſt of the 


2. Lev. 161. Gig BOxs, where the plaintiff declared that he, being bailiff to 


7. S. the defendant, in conſideration that he would diſcharge him 
of 20l. due to J. S. promiſed to expend 40l. in repairing a bridge 
of the plaintiff's ; after judgment below for the plaintiff, this 
Court reverſed it, the conſideration being illegal; for the plaintiff 


cannot diſcharge a debt due to his maſter. So in this caſe the 


agrees could not diſcharge this right of examination which che 
creditors had ; therefore the conſideration is illegal. It is no an- 
ſwer here to ſay, that the bankrupt has not been examined; for if 


the aſſignees could not bind the creditors, there was no conſideration 


to the defendant at the time; and their ſubſequent conduct cannot 
alter the agreement. This is like a caſe in 1 Ro. ABR. 23. PL. 29. 
where the conſideration, that the defendant would make the plain- 


tiff a leflee at will, was held bad, becauſe he might immediately 


afterwards determine it.—Secondly, this agreement is againſt the 
policy of the bankrupt laws, which require a full diſcloſure of the 
bankrupt's effects. This diſcloſure is for the benefit of the credi- 
tors; therefore the aſſignees cannot waive it, and take the ſecurity 
ofa ſtranger. Such agreements may be an inlet to infinite fraud ; 
the aſſignees may themſelves be corrupt, or the ſtranger inſolvent. 
And it may not only be prejudicial to creditors, but may afford 
protection to offending bankrupts. The affignees are . e in 
ſtopping an examination on fuch grounds: it is even like com- 
pounding felony. The law attends to the policy of all conſidera- 
tions. Wagers are not in themſelves bad, but are only ſo on ac- 
count of the impolicy of the particular wager. So money, which 
was paid in order to obtain a bankrupt's certificate, was recovered 
back, becauſe it was againſt the policy of the bankrupt laws. 
SMITH v. Browttr, Dou L. 671. N. So where a perſon pro- 

2 


6. c. 9. MART NX v. BIITH MAN, YELV. 197. Beſides, the creditors 
are thereby placed under greater diſadvantages than they would 


otherwiſe be; for they are more likely to come at the true ſtate of 


the bankrupt's eſtate by examining him upon oath, and under the 
peril of his life, than by any other precarious evidence which they 
might bring forward as againſt the defendant. If then this pro- 
miſe be againſt the policy of the bankrupt laws, it cannot be en- 
forced in a court of law. „ F 
Arguments for the defendants in error: | 
This queſtion is argued as if the conſideration were bad on two 
grounds; 1ſt, that it is nugatory ; and 2dly, that it is againſt the 
ppoſed to be bad, becauſe it is not beneficial either to the bank- 
rupt, on whoſe account the prom was made, or to the perſon 
making it: but it is not neceſſary that either ſhould receive any 
benefit from it. If it were inconvenient to the affignees, or if they 


were induced to forbear to do an act, which they would otherwiſe 


- : dave 


38 of the 8 laws. —As to the firſt; the conſideration is 
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wa have done, it is a ſufficient conſideration. Put it is not true that * 
1 this is not a benefit to the bankrupt himſelf; for he was relieved 
1 from the pain of a public expoſure in his examination before the 
if creditors. Where forbearance is the conſideration for a promiſe, it 
* is ſuffi cient if it be inconvenient to the party making it; as a for- 
bearance to exerciſe a right of common, even though the party had 
5 no cattle to put in, or a waiver of any advantage even for a day. 
ir Though the forbearance in this caſe cannot be limited; for where 
5 there is a promiſe of forbearance without limitation, perpetual for- 
dt bearance is intended. : But though the aſſipnees waived the benefit 
| | ofa perſonal examination in this caſe, they reſerved every other 1. Ro. Abr. 45. 
a mode of obtaining a diſcovery of the bankrupt's effects. This is | 
bot like the caſe of MARTIN v. Biithman, where money was 
e paid to procure a gaoler to diſcharge his priſoner out of execution; Yelv. 19, 
6 | becauſe that was injurious to the creditor : but this is beneficial to | 
s the creditors, fince they were to receive the whole amount of thoſe 
B&B ſums for which the bankrupt had not accounted. Neither 1s it ſimi- 


F lar to the cafe of compounding felony, to which it has been com- 
Ry pared, unleſs the prevention of a crime be like the concealment of 
q one when committed. Nor can this caſe be affected by that, where 
it was held, that the creditors cannot give a general power to com- Ex parte Whit- 
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2 pound debts : for this was not an agreement to take part of the church, 1 Ak. 

N debt, but to receive the whole without an abatement, which may be 9. 

5 done without the ſanction of the ereditors.— The ſecond objection 

, is made of a ſuppoſition that the creditors may be @ wok by the 

] commiſſioners forbearing to examine the bankrupt perſonally : but 

| if the amount of the ſums received by the bankrupt can be diſco- : 
; vered by any other means, this objection is removed. Now the 4 


- declaration ſtates that the bankrupt had received “ divers ſums of 
' money amounting in the whole to a large ſum of money, to wit, 
« Ioool.” This then is a charge of a miſapplicatiòn of a definite 
ſum. The allegation is, not that he was required to give in an ac- 
count of all ſums which he was. suprostD to have received, but 
of ſums which HE Happ AcTUAllY RECEIVED. Under this alle- 
gation, evidence might have been given of tpecific ſums received by 
the bankrupt ; and as this is after verdict, the Court will intend 
every thing to have been proved to ſupport it. The argument of 
the plaintiff in error ſeems to proceed on an idea that the aſſignees 
waived all right of inquiry; but nothing more than the v/va voce 
examination of the bankrupt before the commiſſioners was waived ; 
for he is ſtill open to inquiry, by © bill in equity, where every queſtion, 
and under the ſame penalty upon concealment, may be aſked as on 
a parol examination. It has alſo been argued, that the aſſignees had 
no power to make this agreement, becauſe they were acting in a 
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PUBLIC TRUST. But their duty is of a PRIVATE NATURE: they x 
are merely truſtees for the benefit of the creditors, and they may 1 
do every thing for the ceſuy que truſt which he himſelf could do. 2 
And as this agreement would probably promote the intereſt of the 1 
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A ſuccinf Digeſt of the 
creditors, they were at liberty to exerciſe a diſcretion upon that 


probability. The caſe of Smrry v. Bromizr does not affect this 
queſtion, for there the promiſe was expreſsly prohibited by fla- 


_ tute. 


Loxp Kxnyon, Chief Juſtice.— The queſtion is, whether the 
verdict can be ſuſtained on the promiſe laid in the declaration ? 
And I am clearly of opinion that it cannot. I do not ſay that this 
is nudum partum but the ground on which I found my judgment is 
this; that every perſon, who, in conſideration of ſome advantage 
either to himſelf or to another, promiſes a benefit, muſt have the 
power of conferring that benefit up to the extent to which that be- 
nefit profeſſes to go; and that not only in fact, but ip law. Now 


the promiſe made by the aſſignees in this caſe, which was the con- 


fideration of the defendant's promiſe, was not in their power to 
perform; becauſe the commiffioners had nevertheleſs a right to 
examine the bankrupt. And no colluſion of the aſſignees could 


deprive the creditors of the right of examination, which the com- 


miſſioners would procure them. The affignees did not ſtipulate 
only for their own acts, but allo that the commiſſioners ſhould for- 
bear to examine the bankrupt : but clearly they had no right to tie 


up the hands of the commiſſioners by any ſuch agreement. And if 


any propoſal of that fort had been made to the commiſſioners, they, 


as acting in a public duty, would have been guilty of a breach of 
that duty in acceding to it. But it has been argued, that after 


verdict ſomething may be intended to ſypport it: but I do rot ſee 
what we could preſume in this caſe to ſupport the verdict. It is 
impoſſible to ſay that the bankrunt had only received a certain ſum; 
for then we muſt ſuppoſe that the plaintiffs had proved a negative. 
If they had not precluded themſelves from any other examination, 
circumſtances might have led to ſuſpect that further ſun s might 
have been diſcovered on a future examination. Then it has been 
ſaid, that the creditors would not ſuffer any inconvenience from this 


agreement not to examine the bankrupt, becauſe by another mode 


of examination, by a bill in equity, they might have obtained a 
full diſcloſure. By my experierce in that Court does not ſuggeſt 
the poſſibility of filing ſuch a bill in equity: and if there could be 
ſuch a bill, it cannot be contended that an anſwer to a bill in 
Chancery is as likely a mode to obtain a diſcovery, as a vive voce 
examination before the commiſſioners. But the principal objection 
to the conſideration of this promiſe is, that it is contrary to the po- 
licy of the bankrupt laws. Theſe laws, which have been reviſed 
and corrected as much as human dom will permit, have pointed 
out certain modes of examination which the legiſlature has entruſted 
to certain perſons acting for the benefit of the creditors ; all which 
might be put an end to by an agreement of this fort, and without 
the conſent of the commiſſioners or the creditors at large. 'There- 
fore I am clearly of opinion, that the conſideration, which was held 
out to the defendant below, was fuch as the plaintiffs had no power 


to 


—V 22 oe orc 2 5 2 — 2 wv 


1 


w- 


CD. W3. bu ws 


Ga”... WW nn” Lo Lan we 4 


„% LA 


1 


Laws relating to Bankrupts, 


to offer. If the creditors indeed had been called together, and they 2 


had conſented to the agreement, that might perhaps have altered 
the caſe: but they mult have been convened by an advertiſemert 
in the public papers for that particular purpole. For it was re- 
peatedly determined by Loap Harpwicks, that a general power 
given to the affignees to compound debts was not ſufficient; but 


the creditors muſt be called together to conſider of each particular 
cafes -:- „ Nö . „„ 
AspHuxsr, Juſtice.—- In order to found a conſideration for ' 


promiſe, it is neceſſary that the party by whom che promiſe is 
made, ſhould have the power of carrying it into effect; and ſe- 


condly, that the thing to be done ſhould in itſelf be legal. Now 


it ſeems to me that the cor ſideration for this promue is void on 
both theſe grounds. The aſſignees have no right to controul the 
diſcretion of the commiſſioners; and it would be criminal in them 
to enter into ſuch an agreement; becauſe it is their duty to exa- 
mine the bankrupt fully, and the creditors may call on them to 
perform it. And for the Jame reaſon the thing to be done is allo 
illegal. The examination of the bankrupt on oath is a ſecurity 
which the legiſlature has given for the benefit of the creditors ; and 


therefore, even if the commiſſioners had joined in this agreement, 


that would not have bound the creditors. And it would be highly 
inconvenient if the perſonal examination of the bankrupt were to 
be diſpenſed with, becauſe no other examination would be ſo ſatis- 
factory as that which is given under ſo ſevere a ſanction. But i 
has been ſaid, that ſuch an agreement as the preſent is not preju- 


dicial to the creditors; becauſe, ſo far from compounding, it is an 


agreement to pay the whole debt: but that is begging the queſtion; 
for if the bankrupt had been examined, ſomething might have + 


peared which is now concealed, and that which the aſſignees con 


dered to be the whole debt, in truth was not ſo; in which caſe the 


agreement would have amounted to a compcundirg of the debt, 
which they cannot do without the conſert of all the "creditors 
However, we are not to argue from particular caſes, but from prin- 


ciples of general convenience; and this certainly might be wade a 


colour for ſraud. Then it was ſaid, that it muſt now be taken, 
after verdict, that the ſum for which the bankrupt had not ac- 
counted was aſcertained : but the contrary is rather to be inferred; 


becauſe the declaration ſtates that there were large ſums which the 
bankrupt had not accounted for, and that the aſſignees were pro- 
ceeding to examine him, which could not have been neceſſary H 


the ſum had been already known. Therefore, on the whole, I think 
the conſideration for making the promiſe is void, as it may even- 
tually be a fraud upon the creditors; as it would be ſetting a bad 
recedent, of which a corrupt and improper uſe may be made in 

ture; and as it may be a fraud on the bankrupt laws in general. 


Buzzes, Juſtice.— The firſt ground of objection which has been 
taken, is, that the conſideration for the promiſe is not ſufficient to 


Juſtain it at common law. Now ſo far the argument for the ht 
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à A ſuccinit Digeſt of the 


dants is well founded, that by the rules of the common law if there 


be a benefit to be derived to the defendant, or an advantage to the 

laintiff, that is a ſufficient conſideration for a promiſe. But that 
is perfectly immaterial in the preſent caſe. The real objections to 
this action are, firſt, that the conſideration for this promiſe is void, 
as being contrary to the ſpirit of the bankrupt laws; and 2dly, 
that it is void, as the promiſe was obtained by the aflignces, who 
had a power over the plaintiff in error, whoſe friendiſh ip for the 


bankrupt was worked upon, fo that the contracting parties were rot 


upon equal terms: both theſe objections apply ſtrongly againſt the 
reſent action.— As to the firſt : The legiflature has anxiouſly pro- 


vided that the creditors ſhall have the full examination of the bank- 


rupt as to the ſtate of his effects and the diſpofition of them. By 
the 5- Geo. 2. c. 30. the bankrupt is bound to give that ſatisſac- 
tion; and there are other parts of that act material to be attended 
to in this caſe. The twelfth ſection provides that the bankrupt 
ſhall not be entitled to a certificate in certain caſes, if he has given 
100l. to any child in marriage without having ſuſſicient at 
that time to pay his creditors; or if he has gamed to a certain 
amount; or loſt 100l. by any ftock tranſactions. Now ſuppoſe in 
this caſe that the bankrupt came within any of theſe proviſions, it 
cannot be permitted to the aſſignees, or to a friend of the bank- 
rupt, to protect him from that enquiry, and to impoſe on the Great 


Seal in obtaining his certificate under circumftances which the legil- 


lature has faid ſhall preclude him. On this record, the Court can- 
not ſee what the real ſituation of the bankrupt was, but only that 
great pains have been taken to conceal it. This is therefore con- 
trary to the policy of the bankrupt laws. Then if the fituation 


of the contracting parties be conſidered, the caſes of SMITH and 


Dougl. 671. n-BxomLty, and KSHOT v. BENNET, go the length of deter- 


2. Term 


763. 


Rep. mining that chis action cannot be maintained; for the parties to 


the contract were not upon an equality. One perſon ſhall not have 
it in his power to take an undue —_ of another who is actuated 
by motives of friendſhip, and who therefore cannot reſiſt the tempta- 
tion laid in his way. On both theſe grounds I am of opinion 


that this action cannot be ſuſtained. Then it remains to be conſi- 


dered whether any thing can be intended. after verdict to ſupport 
this promiſe. It has been ſaid by the counſel for the defendants in 
error, that the creditors cannot poſſibly ſuffer by this agreement, be- 
cauſe they muſt be taken to have received all that was due from the 
bankrupt; but it appears that that ſum was not aſcertained, nor 
could it be without the perſonal examination of the bankrupt. The 

romiſe then only amounts to this, that if the affignees would 
23 the bankrupt from any examination, he would pay whatever 
they could prove to be due, when no means were left b 


amount could be proved. According to a note which J have ſeen 
of what paſſed in the Court of Common Pleas, there was another 

round for their determination; namely, that after verdict the 
Court might intend that this agreement was made with the conſent 
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of all the creditors. But I doubt whether, even if that had 8 ſo 


ſtated, it would have ſupported the promiſe in point of law: but I do 
not thiak it can be intended. After verdict, every thing ſhall be 
intended which the allegations of the record require to be proved, 
but there is fothing on this record which imports ſuch a conſent. 

 Gaosz, Juſtice.— Two objections have been taken to this re- 


cord; firſt, that the promiſe is nudum pactum; and 2dly, that the 
agreement is - contrary to the policy of the bankrupt laws. I pur- 
poſely avoid faying any thing on the firſt point, becauſe it is more 


material to the public, that this ſhould be determined on the ſe- 
cond broad a which if not tenable, one of the great objects 
of the bankrupt laws would be defeated. Now it is only neceſſary 
to read the record in order to ſee that promiſe cannot be main- 


tained. The declaration, after ſtating all the proceedings, and 


that the bankrupt on his laſt examination was charged with havin 
received divers ſums of money which he had not accounted for, — 
that the commiſſi oners were about to examine him as to thoſe ſums, 
ſtates, that in conſideration that the aſſignees would forbear to exa- 
mine him concerning the fums which he had not accounted for 
AND IN WHAT MANNER he had diſpoſed of the ſame, the defen- 


dant promiſed to pay ſuch ſums as he had received and had not 


accounted for. Then conſider the conſequence of this promiſe as to 
one of the chief ſtatutes reſpecting bankrupts. The firſt ſection of 
the 5- Geo. 2. c. 30. requires that the bankrupt ſhall in examina- 
tion diſcloſe all his perſonal and real eſtate, and how he has diſ- 

ſed of it, except in two e inſtances. The obvious pur- 
poſes of that clauſe are, firſt, that the creditors ſhall have the full 
benefit of all che property which belonged to the bankrupt, and 
next, that they may ſee whether the bankrupt is a proper object of 
the twelfth ſection of that Act, which enacts that perſons who have 
loſt certain ſums by gaming, & c. ſhall not be entitled to a certifi- 


cate. Therefore, it is the duty of the commiſhoners and the aſ- 
ſignees to enquire into theſe facts; for, if, on ſuch examination, 


they ſhould diſcover that the bankrupt has diſpoſed of his property 
by gaming or any of the modes there ſpecified, he 1s not 2 a 
perſon as the legiſlature intended ſhould have the benefit of that 


ſtatute. Then this promiſe was to induce the: aſſignees and the 
commiſſioners to forbear Song their duty. With reſpect to the 


ground on which the Court of Common Pleas went, namely, that 
after verdi& it might be intended that the agreement was made 


with the conſent of the creditors; I think we cannot intend it from 


any thing which is ſtated on the record. But, even if ſuch content 


had appeared, I am of opinion that they could not have' ſtopped 
' the examination of the bankrupt ; becauſe the public, as well as 


the creditors, have a right to know how the bankrupt has diſpoſed 
of his property. The creditors are only intereſted as far as reſpects 
the payment of their debts : but the public are intereſted in 


knowing whether the bankrupt ought to be reſtored to his 


former credit by obtaining his certificate, It has been Ee: 5 
ts ETD pn . that 
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that the creditors are not injured by this agreement ; but it is a 
detriment to the public, which is a matter of greater importance. 
And the principle of the caſe cited from YzLvexToN applies 


ftrongly to the preſent ; that was a bribe to induce a wig to act 


contrary to his duty; and this may be a bribe to the aſſignees 
10 torbear doing their duty. But the principal objection which 
FE mike to this action is, the injury to the public in permitting 
this kind of agreement to prevent the examination by the commit- 
fioners; and if this ation could be maintained, it would repeal 


many of the ſalutary proviſions of the ſtatute of 5. Geo. 2. c. 30, 
Judgment reverſed. ECOL | ak 


3dly. By 1. Jac. 1. c. 15.9.8, © If a bankrupt ſhall refuſe 


to be examined upon interrogatories, or to anſwer fully to every 
« znterrogatory to kim to be adminiftered by the faid commiſſioners, 
* it thall be lawtul for them to commit the ſaid offender to ſome 
« 
44 


ſtrait or cloſe impriſonment, there to remain until he, ſhe or they 


ſhall better conform him or herſc lf.“ | 


And it is further enacted by the faid ſtatute, « That if upon his 


her or their examination it ſhall appear that he ſhe or they have 
committed any wilful or corrupt perjury, tending to the hurt or 
damage of the creditors, to the value of ten pounds, the party 
* ſo offending ſhall or may be indicted in any of the King's Courts 
of Record, and, on conviction, ſtand upon the pillory for two 
hours, and have one of his ears nailed to the pillory and cut off.“ 


But by 5. Geo. 2. c. 30. 9. 16. © In caſe any bankrupt 
* or bankrupts, or other perſon or perſons ſhall refuſe to anſwer, 
« or ſhall not fully anſwer, to the ſatisfacton of the commiſſioners 


* or the major part of them, all lawful queſtions put to him her 


or them by the ſaid commiſſioners or the major part of them, as 
* well by word of mouth as by interrogatories in writing, or ſhall 
«* refuſe to ſign and ſubſcribe his her or their examination To taken 
* down or reduced into writing as aforeſaid, not having a reaſon- 
* able objection either to the wording thereof or otherwiſe, to be 
allowed by the ſaid commiſſioners ; it ſhall and may be lawful 
to and for the ſaid commiſſioners or the major part of them by 
warrant under their hands and ſcals to commit him her or them 
to ſuch priſon as the faid commiſſioners or the major part of them 
ſhall think fit, there to remain, without bail or mainprize, un 
* til ſuch time as ſuch perſon or perſons ſhall ſubmit him her 


or themſelves to the ſaid commiſſioners, and full anfwer make, to 


the ſatisfaction of the ſaid commiffioners, to all ſuch queſtions 


as ſhall be put to him her or them as aforeſaid, and fign and 
* ſubſcribe ſuch examination as aforeſaid, according to the true 
intent and meaning of this Act. | | 

© Provided always, that in caſe any perſon or perſons ſhall be 
committed by the ſaid commiſfioners for refuſing to anſwer, or not 
fully to anſwer, any queſtion or queſtions put to him her or them 


« by 


1 c—_— ww 7 


r 


« by the ſaid commiſſioners, by word of mouth or on interrogato- 
« ries, that the ſaid commiſſioners ſhall in their warrant of com- 
« mitment ſpecify ſuch queſtion or queſtions. Provided alſo, in 
« caſe any perſon or perſons committed by the commiflioners war- 


4 rant, by virtue of this or any other Acts now in force concerning 


« bankrupts, ſhall bring any nazBzas cogPvs, there ſhall appear 

« any ſuch infufficiency whatſoever in the form of the warrant 

« whereby ſuch perſon was committed, by reaſon whereof the party - 

© might be diſcharged of ſuch commitment, that then it ſhall and 

© may be lawtul for the Court or Judge before whom ſuch party 

4 ſhall be brought by xaszas corpus as aforeſaid, ard ſuch 

« Court or Judge ſhall, and is hereby required, by rule, order, or 

« warrant, to commit ſuch perſon or perſons to the ſame priſon, 

« there to remain as aforeſaid until he ſhe or they ſhall conform as 

« aforeſaid, unleſs it ſhall be made appear to fuch Court or Judge, 

by the party committed, that he ſhe or they havetully anſwered | 
« all lawful queſtions put to him her or them by the ſaid commiſ- Mm 
* fioners; or in caſe ſuch perſon was committed for not figning \ 

« his her or their examination, unleſs it ſhall appear to ſuch Court 

« or Judge that the party ſo committed had a good and ſufficient 

« reaſon for refuſing to fign the ſame.” | - 


In Trinity Term 1784,” one Pzprizy, a merchant at Briſtol, Cafes in Coon; 


having been declared bankrupt, was committed by the commiſſioners, Law, 303, 
on his laſt examination, for not anſwering fully and fſatisfaftorily. _ 
On a HaBxas cokrus being brought, it appeared by the return that 

he was aſked to give a reaſon for drawing the money out of his 
banker's hands. le anſwered, * I drew it out in order to aſcer- 

„ tain whether my banker would honour my drafts when he had no. 

* money of mine in his hands.” He was then aſked, If he had 
afterwards drawn any drafts on his banker for this purpoſe: He an- 
ſwered, No.” He was aſked, © Why he did not try this expe- 
riment on his banker by drawing a draft at orce upon him for a 
greater ſum than he had in his hands?“ To this queſtion he made 

no anſwer. He was aſked in what manner he diſpoſed of the money 

ſo drawn out. He anſwered, © I kept it in my houſe, together 
„with other monies which J had collected elſewhere, amounting 


© in the whole to 70ool.* He was aſked, Why he did not pay a 


bill that was then due? He anſwered, © I did not chuſe to part 
* with the money.” He was aſked how the money was ultimately 
og we of? He anſwered, * A fire happened, which burnt my 
* houſe and conſumed the money.” He was aſked in what the ne 
money conſiſted? He anſwered, © I cannot give you any other ac- (a/ it is incume 
Tt IS . | MT, ..- = bent oa the 
count than that which T have already given. | | p 
darn 28 - | 3 bankrupitoiend 
On theſe anſwers he was committed by the commiffioners; but word when he 
he ſubmittedto a ſecond examination (a): and, on being again aſked wil ſubmit and 


why he drew the money out of the banker's hands, he gave a different aniwenhequel-. 


tion. Per Bulk, 


reaſon for it to that which he had before given, and flill perfiſted in i, Julie. 
reſuſing to ſay in what the money confifted ; he was therefore re- 1, "Tom Reg. 
e , 8 
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A ſuccinit Digeſt of the 
He made his eſcape from the priſon; and, on being retaken, he 
acknowledged that he had ſecreted the notes about him to the 
amount of 7000l. but that he had fince deſtroyed them for fear of 
being diſcovered, - | RE | 2 
M . Cowrxr, for the priſoner. Theſe anſwers, however inſuf- 
ficient they may appear, are ſuch as the commiffiozers were bound 
to receive as ſatisfactory. Their power extends only to caſes 
i where the bankrupt reſuſes to anſwer at all, or does not fully an- 
"ih ſwer; and they cannot take upon themſelves to decide whether the 
w arxſwers be true or falſe. If his anſwers be tot true, he may be 
| {a )MiersC cindicted for per jury, but they cannot commit him. 
_ 0 7 al There was a caſe (a) lately in the Common Pleas ſimilar to the 
| Black. $81, prefent, The commiſſioners had committed a bankrupt for giving 
anſwers which they conceived were not ſatisfactory. They aſked, 
whether a part of his property, -which they ſpecified, had been 
ſold by himſelf or by a broker? He anſwered. © I BTIIEVn 
T fold them by a broker.” They defired he would fpeak poſitively, 
but he reſuſed to anſwer in any other way than that HE BELLEVED, 
And Loxp Chir JusTice Dx GRrx laid, it was a miſtake which 
fl mankind had fallen into, that a perſon could not be convicted of 
A perjury for depoſing on oath according to His BELIEF; and the 


g.. ILIC HO e „ O07 Mp kj , Y ro mo ro. 


_=— bankrupt was diſcharged. | 

5 | Loxzp MaxsFIFID. It is certainly true, that a man may be 

5 indicted for perjury, in ſwearing that he BEIIEVxSs a fact to be f 
a true, which he muſt know to be falſe. If a bankrupt ſwears fully - 
L and roundly, and the commiſſioners have every reaſon to believe 1 


that what he ſwears is not true, yet they mult take it to be ſatis- 
factory, provided that it would be ſatisſactory in caſe it were true. 5 
In the preſent caſe, every circumſtance tends to ſhew that the bank- M 
rupt had ſworn falſely. Tam convinced he has perjured himſelf; 


but he has anſwered fully, and the commiſſioners cannot commit i 
him for ſwearing. He muſt therefore be diſcharged. 

So allo it has been determined, that if a bankrupt ſays he cannot b. 
recollect the fact about which he is queſtioned, but rather believes 5 
| the affirm ative, it is a full and ſatisſactory anſwer by a bankrupt on $ 
Cb)FgfterTerms his examination. Thus in the caſe of one THñOMAS MIII ER, (b), who 1 
3 8 3+ in had been committed by the commiſſioners, it appeared, on the | 
7 wart Rep. return of a HABEAS CORPUS, that he had been ſummoned to al 
881. attend before them to be examined touching the diſcovery of the 1 
* effects of one Samer Corr, a bankrupt, ard did not, in the 0 
opinion of the commiſſioners, fully make anſwer to ſeveral queſ- 1 
tions then put to him, viz. Being aſked, among other queſtions iſ Pe 

Which were neceffary for the diſcovery of the ſaid bankrupt's 
eltzte, whether or not he purchaſee, by a broker, two certain fu 
bales of China Blk of the value of 250l. vor thereabouts, men- th 
tioned in the latter part of his examination, taken the 23d b 


of February irſt. (which faid examination was then and there 
read to him) or whether he could form ary belief whether he 
bought them by a broker or not !—the faid Tromas ag 


by 


_____ Laws relating to Bankrupts, 

for anſwer aid, He could not poſitively recolle& whether he 
had bought the ſame by a broker or not ; but ſhould rather be- 
lieve he had bought the ſame by a broker.” And the faid 


Tnouas Mirrza being further aſked, whether or not he Bro 


11tvtD he had bought the faid two bales of ſilk by a broker; 
he faid, He could not give any other anſwer than the above- 
mentioned.” And the ſad Tromas MirEER being told by the 


ſaid commiſſioners, that the above mentioned anſwer was not a 


full anſwer to their queſtion; and being further aſked, whether 


by the words © he ſhould rather believe” in his faid anſwer 


above mentioned, he MmranT that he Did believe the ſaid two 


bales of filk wzxz bought by a broker, or whether he MEANT 


To sar he did believe that the ſaid bales were Nor bought by 
a broker; he the faid Thomas MirLxR refuſed to anſwer, 
Whether he did believe that he HAD BoucnT the ſaid two bales 
of filk by a broker, or whether he did believe that he HAD Nor 
zou ehr the ſaid two bales of filk by a broker.-And for 
that the ſaid Thomas MiLIxR in other reſpets miſbehaved 
himſelf, they therefore committed him to the Frzzr without 
bail or mainprize, until ſuch time as he the ſaid Tromas 
MirLER ſhould ſubmit himſelf to the ſaid commiſfioners, or 
the major part of the ſaid commiſfioners in the faid commiſſion 
named, and full anſwer make to the ſaid commiſſioners to all 


ſuch queſtions as $HovLD BE PUT TO HIM as aforeſaid, accord- 
ing to the true intent and meaning of the ſtatutes, &c. 


To this warrant Buztawp took the following exceptions : _ 
1. That there is no juriſdiction in the commuſſioners to examine 


more than once. So held 2. SHOW. 102. © | ; 
2. The commiſfioners have not ſet forth their authority, that 


they have qualified themſelves, &c. as was done in PERXROTA“'s caſe, 
3. Nor that Col was a perſon within the deſcription of che 
bankrupt laws, as was alſo done in PzzrortT's caſe. | 5 

jy They have not ſet forth the queſtion fully, ſo as to ſhew it 
related to the eſtate of the bankrupt. It refers to a former exami- 
nation, and does not ſet it out. | - 88 
5. They have not averred that the queſtion was material. K. 
and NaATHAM, STRA. 889. | Is bn | 

6. The anſwer is as full and complete as any man could make 


that had no poſitive recollection or belief in the matter, and the 


Court will not intend that he had ſuch recollection, when he has 
poſitively ſworn he has not. — | : 
7. There is a variation in the terms of the queſtion and the re- 


fuſal of the anſwer. In one it is, HE BOUGHT THE BALES; in 
the other, THE BATES WERE BOUGHT. | 


8. The commiſſioners have no authority to commit for miſbe - 


haviour. 3 | 
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game Caſe re. Torr CET Jusrics Dx GR RT. By the old ſtatutes of bank. 
ems 5. Wilk. rupt, of the 34. & 35. Hen. 8. and 13. Eliz. c. 7. the commil. 
42. . fioners had no power to commit; but they had power to call be- 
1 fore them perſons to be examined on oath for the diſcovery of the 
bankrupt 's eſtate and effects; and if ſuch perfons, upon examina- 
tion, did not diſcloſe the whole truth of ſuch things as they ſhould 
| be examined of, or deny to ſwear, then ſuch perſons ſhould forfeit 
5 double the value of the goods and debts by them concealed. 
1 7 The ſtat. x. Jac. 1. c. 15. gives the commiſſioners power to com- 
it | mit perfons refuſing to be ſworn and make anſwer touching the 
*n | bankrupt's eftate and effects. This power is adopted by the ſtat. 4. 
| & 5. Ann. c. 17. and by the 5th of Geo. 2. c. 30. H. 16. which 
_ enacts (among other things) That it ſhall be lawtul for the comm. 
fioners to examine every perſou duly ſummoned, or preſent at any 
meeting of the commiſſioners, touching all matters relating to the 
perſon and effects of the bankrupt, and any act of barkruptcy com- 
mitted by him, and alſo to reduce into writing the anſwer of ſuch IM 
erſon, which examination the party examined is required to ſubs 
Tribe and in caſe ſuch perſon ſhall refuſe to anſwer, or ſhall not 
fully anſwer to the ſatisfaction of the commiſſioners all lawtul queſ- 
7 tions put by them, &c. it ſhall be lawful for the eommiſſioners to 
nt | commit him to ſuch priſon as they ſhall think fit, there to remain 
jt | without bail until ſuch perſon ſhall suzurr himſelf to the com- 
ih" miſhoners, and full anſwer make, to the ſatisfaction of the com- 
miſſioners, to all ſuch queſtions as ſhall be put to him, and fubſcrihe 
ſuch examination as aforeſaid. This sTaTUTE has decided the 
mode to be purſued in this matter. In PzzxzxoTT's caſe of com- 
mitment, the queſtions put to him were in writing; and he was 
committed until he ſhould anſwer the ſame; which was right. In 
the preſent caſe, MirLzRx had only two ways or means to en- 
able him to anſwer the queſtion put to him, either by RxzcoLLEc- 
TION Or BELIEF. The firſt is KNOWLEDGE, ard muſt imply cox- 
SCIOUSNESS ; but in ſome caſes no traces of a fact remain in a 
man's memory whereby he can RECOLLECT the fact: it is poſſible 
he may have loſt all xxnowrreDes of it; and if he has, he can 
only anſwer that he doth not xxow, or cannot RE COLLECT the fact. 
—A man may RECOLLECT to a certain degree, and though he 
cannot RECOLLECT at one time, he may at another. Suppoſe I may 
not, or cannot RECOLLECT, yet I may and can BEIIVE I did a 
certain fact, becauſe you tell me you ſaw me do it; THEN I BI- 
LIVE I did it, becauſe I give credit to you as a perſon of vera- 
city. How is it in courts of juſtice, when a man ſwears he neither 
RECOLLECTS OT BELIEVES he did ſuch a fact, or that he did 
or did not do ſuch a fact, to the beſt of his xxowLEDGE, REMEM- 
BRANCE and BELIEF? It is certainly a full anſwer.—A ſubſcrib- 
ing witneſs to a bond may fwear he has totally forgot that he ſub- 
ſcribed his name as a witneſs thereto, and that he cannot ſwear po- 
fitively that he ſaw the obligor ſeal and deliver the bond; but ſee- 
ing his own hand-writing ſubſcribed as a witneſs to the execution 
thereof, he may ſwear he BELIEVISs he ſaw the obligor . b 
| | | } | Ond i 


6 A. 


Tn SILK BY A BROKER, the commifſſioners might have proceeded - 


Laws relating to Bankrupts, 

bond; and ſuch anſwer would be ſatisfactory to the Court. Suppoſe 
a banker was upon examination aſked whether he paid ſuch a bill 
by caſh or notes, and he anſwers he cannot tell, but his books 
may inform him; or his books may be loft, and his clerks gone 
away from him; it on looking into his books he ſees by the hand- 
writing of his clerks that the bill appears to be paid by caſh or 
notes, he then ſwears to his BEIIET accordingly ; but if his books 
be loft or deſtroyed, and his clerks are dead and gone, and he then 
ſwears he cannot tell, or doth not know whether the bill was paid 
by caſh or notes, his anſwer is full, and ought to be taken as fa» 


tisfactory.—8S0 a merchant buying many goods may have forgot, 
and cannot RECOLLECT, or be able to ſwear, whether he W a 


certain particular parcel and ſort of goods by himſelf or a broken. 


But.— <> | 


Jo come to the preſent caſe ; the examination was to find out 
whether the two bales of ſilk were or were not the property of 


_ Corz the bankrupt; fo the queſtions put to Mirrzz ſeem to be 


material. : e Ts „„ = 
The 1ft queſtion is, Did you purchaſe by a broker the two bales 

of filk ?” Eis anſwer was, © I cannot poſitively xzcoLLEeT whether 

„J bought them by a broker or not.” This is a ſufficient anſwer, 


as it ſeems to me. 


The 2d queſt ion“ Can you form any 3x11zr whether you 
« bought them by a broker or not?” His anſwer was, „I ſhould 
„ RATHER BELIEVE I bought them by a broker.” I think this 
anſwer amounts to a degree of BELIEF ſufficient to anſwer civis 


 puRPosSEs. If an heir at law, in a court of equity, was to ſwear 
in his anſwer that he RATHER BELIEVED his anceſtor made and 


left a wit, the Court would hold him to it.—I think in this caſe 
Mirirzz would be liable to be convicted of perjury, if it could be 
proved that he bought the filk himſelf, and not by a broker. 

The 3d queſtion=* Whether or not do you BxIitvE you 


wy bought the two bales of filk by a broker?” His anſwer was, 


« I cannot give any other anſwer (that is to ſay) than I have now 
« given, viz, © I cannot poſitively RKECOLLECT, &c.“ but I rather 
BELIEVE, &c. 3 3 | | 76 

The 4th queſtion—“ Whether by the words I sHouLD raTHER 


„ BELIEVE I BOUGHT THEM BY A BROKER, you mean that you 


„ do BELIEVE the two bales of filk were bought by a broker; or, 


whether you meant to ſay, you do EEIIVE that the ſaid two 


„ bales of filk were not bought by a broker?” MirLits refuſed 


to anſwer this 4th queſtion ; and this is the only cauſe of commit- 


ting him. I think in my conſcience he had before ſworn to a degree 
of BELIEF ſufficient to anfwer WIL PURFOSES. | EH | 
The conclufion in the warrant of commitment, {ems to be 


wrong; but as to this point J give no opinion; in PxzxroTT's caſe 
the concluſion of the warrant was right. | : | 


After Mites had ſaid, RE RATHER BELIEVED HE BOUGHT | 


te 
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A uuttindt Digett of the 


to aſſe him who was his broker, &c. I am of opinion upon the 


whole, that Mirtzz muſt be diſcharged out of cuſtody.— The 
other three Judges were of the fame opinion, and MiIIER was 


accordingly diſcharged. | 
But a general anſwer by a bankrupt, under examination, that he 
loſt fo much by ſelling goods under prime coſt, is not TatisfaQory, 


eſpecially if falſified by ſubſequent confeſſions of the diſpoſal of 


different ſums for other purpoſes. Thus, on a mazras cores 
to the Warden of the Fleet to bring up the body of THOMAS 
Laxchokx, with the cauſe of his detention, he returned a warrant 
under the hands of Thomas Lanz, Avcusrus GREENLAND, and 


Joszen Eyxx, dated the 3d, of April 1773, and directed to their 
meſſenger and the Warden of the Fleet, reciting a commiſſion of 


bankrupt, iſſued the 19th of February laſt, againſt the ſaid Laxc- 
norx, and directed to them (who had taken the neceſſary oath) 


and to two others, and that he was duly declared a bankrupt; and 


that upon his final examination that day, the following queſtion 
being propounded to him 1a writing, viz. © As you do admit that 


ee fince the month of October, 1771, being the time you entered 
* into trade, to the time of your bankruptcy, there is a deficiency 


* of the ſum of 2,7511. notwithſtanding your books do not ſhew 
® ſuch a deficiency; give a true and particular account of what 
* is become of the fame, and how and in what manner you have 
applied and diſpoſed thereof.” To which queſtion he gave the 
following anſwer, viz. ©* My expences in fundry journies to eftabliſh 
% trade amount to 159]. The amount of wi 

tereſt on bills and notes, and premiums given by me, is 200l. 


have loft 151, by a horſe. I have ſpent 500l. in houſekeeping ; 
and J have loſt 18861. by ſelling goods under prime coſt; and 


the reaſon why ſuch deficiency does not appear in my books is, 
that my brother JoHN LANCHñORN, who was in the capacity of 
a ſhopman with me, might not be acquainted with the nature 


commit him to the Fleet, without bail or mainprize, until he ſub- 


mits himſelf to them, or the major part of the commiſſioners, and 


full anſwer makes to their ſatisfaction to the queſtions ſo put to him 
as aforeſaid. | 5 „ 


The Warden alſo returned a memorandum, dated © Fleet priſon, 


21% of April 1773,” and ſigned by the faid three commiſſioners, T hat 
after the bankrupt had ſigned the ſaid anſwer, and the warrant was 


prepared for his commitment, he voluntarily acknowledged to have 
lent to Jorin Crorr the KENDAL carrier 20cl.—to- have depoſited 


with RoœrR BalLIrx, grocer, certain hoſe to the value of 151. to 


Indemnity Barter for being his bail; — to have delivered to AN- 
DREW ALL 1808, bootcatcher at the Swan WITH Two NECKS in 


Lav-Lanz, a note of Czawronr and Co. to be received for 


his uſe ;= and to have ſent a quantity of hofiery goods to the value 


of 221. to RonERT Easrwick to be kept for his uſe; which ac- 
| ED: „ | knowledgment 


. : 


count, noting, in- 


of my dealings, and hurt my credit by divulging the ſame.” 
Which anſwer not being ſatisfactory to the commiſſioners, they 
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knowled gent was indorſed on the ſaid anſwer, and ſigned by him : 


but the c ame not being ſatisfactory to the commiſſioners, they then 
ſigned the faid warrant. 5 18 : 


GourD, Bracksroxx, and Naxzs, Juſtices, were clearly of op1- 


nion (in the abſence of Dx GREY, Chief Juſtice) that theſe anſwers 


were not ſatisfactory ; and the priſoner was accordmgly remanded, _ 
| Perrott's Caſe, 
2. Bur. 1122 


| 8 . 
mitted by commiſlioners of bankruptcy, to be ſafely kept and ihr 


Thus alſo, where the defendant, being brought up from Newgate 
by Ha3E4s CORPUS, appeared upon the return to have been com- 
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detained, without bail or mainprize, until ſuch time as he ſhall Bankr Laws, 


„ suBurr himſelf to the ſaid commiſſioners or the major part of b. 20119. 


« them, and FULL anſwer make, to their ſatisfaction, to the 
0 queſtion ſo put by them to him as aforeſaid; which queſtion 


was ſpecified in their warrant to have been put to him by them in 


writing upon the laſt day of his examination, after his having ob- 
tained ſorty-ſix days beyond the oidinary time, and to AM, e 
propounded to him in theſe words, viz. As you do admit that 
« you have ſpent the laſt week previous to this your examination 


« with Mr. Marxaxp (one of your affignees), to ſęttle and adjuſt 


* your accounts and to draw up a true ſtate thereof, to enable you. 


to cloſe ſuch your examination; and do likewiſe admit, that 


« upon fuch ſtate thereof, it appears that after giving you credit 
“ for all ſums of money paid by you, and making you debtor for 


all goods fold and delivered to you, from your firſt entering into 
trade to the time of your bankruptcy, it appears that there is a de- 
« ficiency of the ſum of 13,5131. ; give a true and particular account 


« what is become of the ſame; and how and in what manner you 


© have applied and diſpoſed thereof.” To which queſtion, ſo put by 


1 


the commiſſioners as aforeſaid, the ſaid JohN PERRO TT did wilfully 
and obſtinately refuſe to give any other than the following eee 


anſwer, (that is to ſay) That on goods fold this laſt year, I have 


% loft upwards of 2000l. And by mournings I have loſt up- 


* wards of 1000l. Ard that for nine or ten years, I have (and I am 

“ ſorry to ſay it) been ExTREMELY EXTRAVAGANT, and ſpent 

10 * i | wy ; nl « 
LaRGE ſums of money. JohN PERNRO TT.“ Which anſwer of 


the faid Joan PzxxoTT not being ſatisfactory to us the ſaid com- 


miſſioners— Theſe are therefore to will require and authorize you, 
immediately upon wa hereof, to arreſt, &c, and him ſafely to 


convey, &c. and to deliver, &c. ſafely to keep and detain, without 


bail or mainprize, until ſuch time as he ſhall sour himſelf to 


us the ſaid commiſſioners or to the major part of the ſaid eommiſ- 


ſioners by the ſaid commiſſion named and authorized, and xurL 
anſwer. make to our or their ſatisfaction, to the queſtion ſo put to 
him by us as aforeſaid.” 5 | 


Two reaſons were urged on the part of the defendant, why he 


| ought to be diſcharged from his impriſonment, ift, That che an- 


iwer which he had already given was a FULL SUFFICIENT and sa- 


TISFACTORY anſwer and the BEST AND ONLY ONE that could be 


given by an idle extravagant man, who had never kept any ac- | 


counts: and, conſequently, that the impriſoning him until he 
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| A ſuccint Digeſt of the 


ſhall give a more full and ſatisfactory anſwer to the queſtion, was 


an IMPRISONMENT FOR LIFE. | 


The 2d reaſon was, that the ,ower and juriſdiction of the com- b 


miſſioners to take the bankrupt's examination and diſcloſure, was 
temporary and limited, and confi ned to the time allowed to the 
bankrupt to come in and ſurrender himſelf and ſubmit to be 
examined; after which limited time, the commiſſioners had no 


power to examine him at all: conſequently, they had no juriſdiction 


to commit him for any Lox ER time than their own power to exa- 
mine him laſted; which did not exceed the time allowed him to come 


in and ſurrender himſelf and ſubmit to be examined. And his 
counſel compared it to a commitment by the Houſe of Commons, 


which ended with their ſeſſion. „ 3 

In ſupport of theſe objections, they relied upon the conſtruction 

of the Bankrupt Acts; and particularly of 5. Geo. 2. c. 30. H 1, 

2, 3. 3 OY 5 | | A 
On the other fide, it was inſiſted - 1ſt, That the bankrupt's an- 


power and juriſdiction of the commiſſioners to examine the bank- 
rupt, and obtain a diſcloſure ard diſcovery of his eſtate aud effects, 
and the manner in which he had diſpoſed of them, was not limit- 


ed and confined to the laſt minute allowed him for his ſurrender | 
aud ſubmiſſion, but might be purſued and proceeded upon at any 


SUBSEQUENT time. And for this, they relied on the end and in- 


tention and genuine conſtruction of all the Bankrupt Acts, and par- 


ticularly of 1. J. 1. c. 15. H. J. 8. and 5. Geo. 2. c. 30. C. 16. 
Loxp MaANsTIEID.— If the queſtion put was improper; or if 
the queſtion be proper, and the anſwer ſatisfactory, the man ought 


to be diſcharged. But this is a PRoPtR queſtion ; and the anſwer 


is very INSUFFICIENT and UNSATISFACTORY. | 


The conſtruction offered by the counſel who object to this com- 


mitment, is founded upon mere arbitrary implication : the legiſla- 
ture ſay no ſuch thing. On the contrary, the 5. Geo. 2. c. 30. 


H. 16. gives power to the commiſſioners to commit the bankrupt 


until he ſhall fubmit himſelf, and full anſwer make to their ſatis- 


faction: and ſection 17th gives power to the Court and Judge to 


recommit him to the ſame priſon, there to remain as aforeſaid, un- 
til he ſhall conform as i | „ 

The examination is not confined to be within the time limited 
for the bankrupt to come in and ſurrender and ſubmit to be exa- 


mined. The bankrupt muſt indeed ſurrender within the limited 
time; and he muſt ſubmit, within the limited time, to be examined 


from time to time; and he muſt, upon his examination, diſcloſe 


and diſcover and deliver up his eſtate and effects: but the Act does 


not require the examination to be full and perfect and completed 
within the limited time; nor is it proper that it ſhould be ſo. A 
man's memory may fail him at one time, and be refrefhed at an- 


other; or his firſt anſwer may be equivocal or in perfect: and 
why ſhould he not be called upon to explain and complete it? The 
1 e e power 


ſwer was NU cATORY and INSUFFICIENT ; and 2dly, That the 
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power of the commiſſioners is exxERAL, and not limited to the 


compals of time given to the bankrupt to come in. 


The laſt examination within the limited time is material indeed 
to the bankrupt himſelf (becauſe he cannot afterwards contradict 


himſelf): but he may be compelled by the commiſſioners to make 
further anſwer, after that time. The bankrupt may omit to come 


in, till the very laſt minute of his time; and it he then ſurrenders 
and ſubmits to be examined, this will ſave his felony : but it may be. 
abſolutely impoſſible for him to make a full diſcovery and diſcloſure 
of his eſtate and effects, or to give full anſwers to proper queſtions 
within this ſpace of time. 200 „„ | 
But here, the commiſfioners have, within the limited time, re- 
quired a further anſwer to their queſtion, and committed him for 


refuſing to give it. This commitment was legal, at the time when 


it was made: and I am clearly fatisfied, that he can not redeem 
himſelf from his impriſonment, but on, giving a full anſwer to the 
queſtion. Tf he ſhould give a full anſwer, and the commiſſioners 
not be ſatisfied with it, he will then be intitled to his proper remedy. 

The objection has been ſtrongly argued : but there is no caſe to 
ſupport it. It is a new invention, and would entirely defeat the 
end and intention of the Bankrupt Acts. . 


The three Judges were all equally clear that the man ought to be 
remanded. 5 ET | 


Mr. Juſtice Fosrxx added, that the powers under the ſtatute of 
I, Jac. 1. c. 15, continue ſtill in force, notwithftanding the ſubſe- 


quent ſtatutes; and that none of them preclude a further exami- 


Mr. Juſtice WII uor alſo concurred in this; and ſaid, that all 


the Bankrupt Acts ought to be taken together, ſo as to anſwer the 
great general end and intention of the legiſlature: the clauſes ope- 


rate together, and are auxiliary to each other; and they certainly 
give a power of further examination. There are vaſt numbers of 


queſtions that may be aſked under the examination, more than can 


be under the mere ſurrender and ſubmiſſion ; that may require fur- 
ther time, or even ariſe afterwards. The ſubmiſſion alone is not 
enough: he muſt ſubmit to be examined from time to time; and 


8 : 
ſent anſwer is moſt clearly deficient. - 


PR Cur. unanimouſly, the defendant was remanded, : 
This man having, fince the laſt motion, ſubmitted to be re-exa- 


he ought not to be diſcharged till he has fully anſwered, His pre- 


mined by the commiſſioners, upon the former queſtion ; and 3 i 


been remanded by them, petitioned the Lord Keeper to be dif- 
charged; annexing a copy of his depoſition, giving an account of 

bad diſpoſed of 15,030. in fixteen general 
articles, one of which was—* expences attending the connection I 
* had with the fair ſex 5,5001.” But the Lord Keeper rejected 


his Petition, | 


He afterwards ſubmitted to further examination by the commiſ- 
ſloners, who thereupon, met on the 21ſt March 1761; and being 


ſtill 
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A2 uccintt Digett of the 


ſtill diffatisfied with his anſwer, remanded him to Newgate; from 
whence he was, at his own inftance, now brought up again by 
HABEAS CORPUS, It appeared that at this laſt meeting the fame 
queſtion had been again propoſed to him. In anſwer to which, he 
particularized a woman upon whom he had ſpent 5o0col. (from De- 
. cember 1758 to December in the year 1759) : and alſo particularized 
the times of ſending and giving it to her; but that no other perſon 
was privy to this and that the woman (whoſe name was 1 
PowEIL, otherwiſe TAVTOR) is dead, as he has heard. That 
ſhe knew him to be a bankrupt, and never returned the money or 
any part of it to him; and that he gave it to her for her mainte- 
nance and expences, and not for 42 for her ſuture ſupport, or 
wherefrom he could draw any advantage. That he knew, in the 
year 1759, when he gave and remitted theſe ſums to her, © that 
* he was not worth any thing, and that he was remitting to her 
the money of his creditors.” That he was acquainted with her 
five or ſix years; but he cannot recollect what he gave her or ſpent 
upon her, during the ſecond, third or fourth years of their ac- 
quaintance; nor did he keep any particular account or memoran- 
dum thereof, either in thoſe years or in the year 1759; but ſpeaks 
from memory only. That he did not take any of this money from 
his banker; but always took it from Mr. 'Txomeson (ſince de- 
ceaſed) who uſed to ſell goods for him. That all letters between 
him (the bankrupt) and this woman (except one or two) are burnt 
or deſtroyed. | | | . | 
Mr. Govr», Mr, Serj. Davy, Mr. Coxsz, and Mr. Srowz ar- 
gued that he ought now to be diſcharged, as having given a full 
and tomplete anſwer to the queſtions propounded to him: and it is 
not material, in the preſent reſpect, whether it be true or falſe; or 
whether his conduct was prudent . or imprudent. If he be not 
now diſcharged, he muſt be impriſoned for life. | | 
Mr. Serj. Hxwrrr and Mr. NoxTon, contra, infiſted that this 
anſwer was ſtill incomplete and unſatisfactory; and that the defen- 
dant canrot be indicted for perjury upon it. He was bound down 
by what was already proved upon him, and traced to him, to ac- 
count for a very great ſum of money which appeared to have come 
to his hands in this res" year: and this is by no means a ſa- 
tisfactory account of the diſpoſition of it, nor at all probable in 
itſelf. He lets the commiſſioners into no fort of light whereby to 
trace this money, or to diſcover what is become of it : it is not 
to be imagined or conceived that four, five, fix or ſeven hundred 
unds in a month could be paid her for maintenance and expence 


only; eſpecially as it appears (as it does by what he himſelf has 


repreſented in one part of his examination) that ſhe had only a 
man-ſervant and two maids, whilſt ſhe was at Bath. It might have 
been repaid to him or to ſome one in truſt for him; and laid out in 
ſtocks, and thoſe ſtocks transferred in truſt for him. . 


The Court held his anſwer to be incomplete and unſatisfactory: 


and ordered him to be remanced®, 


® This man was afterwards conviQed and executed for concealing his 1% . 
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llava relating to Bankrupts. 
The legiſlature, foreſeeing that a bankrupt committed by the com- 
miſſioners might we have a chance of making his eſcape, in 


caſe he were diſc arged on a HABEAS CORPUS for any informality : 
on the face of the warrant, has, by the 5. Geo. 2. c. 30. 9. 18. 


made it lawful for the Court before whom the party ſhall be brought 
by the HAaBEAs CORPUS, to commit him, by rule, order or warrant, 
until he ſhall conform as the ſtatute directs, unleſs it {hall be made 


appear that he has fully anſwered all lawful queſtions put to him by 


the commiſſioners, &c. 


. 4s 5 | k | 
One Bzacy being committed by the commiſſioners of bankrupt, 1.S.ik. : 
brought a HABEAS corPus*, whereon the commitment was re- 


turned, and this exception taken, that it was, © that he be com- 
emitted to priſon, there to remain till he conform himſelf to cur 


« authority.” The caſe was that he refuſed to anſwer to ſuch 


queſtions and interrogatories as they put to him, relativg to the 
bankrupt's eſtate; and the ftatute impowers the commiſſioners to 
commit in that caſe till © he ſubmit himſelf to be by them exa- 
* mined.” And the Court held the word conrorm wftead of the 
word 8UBMIT to be well enough; becauſe it was of the fame ſenſe: 


but becauſe the commithone:s had other authorities befides that of 


examining, and it did not appear but it might require a ſubmiſſion 


to them in other reſpects, and for that all powers given in reftraint 
of liberty mult be ſtrictly purſued, and in this cafe they had but a 
ſpecial authority, and muſt not exceed it, they held the return 


f 
. n 


nought 


And it ſeems to be extremely important to commiſſioners to be 


cautious in what manner they exerciſe the ſpecial authority with 


which they are intruſted; for an action of falſe impriſonment will lie 
againſt them for the illegal exerciſe of their diſcretion, in impro- 
perly committing a bankrupt. Therefore, where the eoncluſion of 


a commitment was, until ſuch time as he the ſaid Thomas 


„% MILLER ſhould ſubmit himſelf to us the ſaid commiſſioners, and 


full anſwer make to all ſuch queſtions as $HALL EE PUT TO HIM 
* as aforeſaid Mairrzs brought an action of treſpaſs and falſe 


131 


impriſonment againſt the three commiſſioners; and upon à de- 2. Bl. Rep. 


murrer it was determined that the warrant was ill, and that the 1141. 


action might be maintained. 18 = 
A commitment by commiſſioners, where the concluſion of the Hollingſhead's 
warrant was,. —or © otherwiſe diſcharged by due courſe of law, Caſe, 1. Salk, 


has been held nought ; for the words of the ſtatute are, that he ſhall 38 1. 


miſſioners. 1 ETES 8 : 

And therefore where one Soromon NaTayan was committed by 
the commiſſioners, who in their warrant recited that he had been 
examined before them upon his oath, upon which examination he 
had notoriouſly prevaricated ; and they therefore committed him 
without bail or mainprize * until he ſhould make a full and true 
* diſcloſure and diſcovery of his eſtate and effects, or be otherwiſe 
* delivered by due courſe of law; it was held that the priſoner 

| In Mich. Tom 8. Will, 3. 


be, committed * till he ſubmit himſelf to be examined by the com- 


muſt 


2 Stra 880. 
Seſs. Cal. 331. 
Bain. K. B. 398. 
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A ſuccintt Digeſt of the 


muſt be diſcharged, becauſe the commitment had not purſued che 
words of the ſtatute. ET PD] rn ae Tee . 


D. per Mr. Juſ- N. B. Under a commitment by the commiſſioners of bankrupts, 


tice Buller, 
654. | 
Gaolers ſuffer- 


ing ſuch barks 850 


rupt io eſeape, 
forteit 5OOles «© 
| 6 
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Gaoler refuſirg 
to ſhev? prijonery << 
to a creditor, to. 
tortcit 100l. 
« 
T1 
= 


cc 
«6 


«6 


16 


pe 
66 
40 
(0 


* 


0 
E 
0 
8 
« 


* 


* 


Bankrupt in 
cuſtody upon 


ne ſoe freceſs to pearance and examination. 
Co 


be brought be- 
fore the come 4 
miſſoners; but 
It in exeputiory 

to attend him “ 
ia priſon, & c. « 


the party muſt ſend notice when 
1. Term Reps queſtions. : . | 


he will ſubmit and anſwer the 


4thly. And it is enacted by 5. Goo: 2. Cc. 3. H. 18. « that in caſe 


any gaoler or keeper of- any priſon to whom any ſuch bankrupt 


or bankrupts, perſon or perſons ſhall be fo committed as afore- 


ſaid, ſhall wiltully ſuffer ſuch bankrupt or bankrupts, perſon or 
perſons, to eſcape from ſuch priſon, or to go without the walls or 
doors of the ſaid priſon, until he the or they ſhall be duly 
diſcharged as eli, ſuch gaoler or keeper ſhall for ſuch his 
offence, being duly convicted by indictment or information, for- 
feit five hundred pounds of lau ful money of Great Britain, for 
the uſe of the creditors of ſuch bankrupt or bankrupts.” 

By 5. Geo. 2. c. 30. H. 19. it is allo further enacted, * that the 
gaoler ard keeper of ſuch priſon as aforeſaid ſhall, upon requeſt 
of any perſon or perſons being a creditor or creditors of ſuch 
bankrupt, and having proved his her or their debt under 
the ſaid commiſſion, and producing a certificate thereof under 
the hands of the ſaid commiſſioners, or the major part of them, 
(which ſuch commiſſioners are hereby required to give gratis), 
torthwith produce and ſhew ſuch perſon or perſons, ſo commit- 
ted as aforeſaid, to any ſuch creditor or edn requeſting the 
fame. And in caſe ſuch gaoler or keeper of ſuch priſon ſhall 
refule to ſhew, or ſhall not forthwith produce ſuch perſon or 
perſons ſo committed as aforeſaid, and being in his actual cuſ- 
tody at the time of ſuch requeſt, to ſuch creditor or creditors of 
ſuch bankrupt, requeſting to ſee ſuch perſon or perſons commit- 
ted as aforeſaid, ſuch gaoler and keeper of ſuch prifon ſhall for- 
feit for ſuch his wilful refuſal or neglect, the ſum of one hundred 
pounds of lawſul money of Great Britain, for the uſe of the 
creditors of ſuch bankrupt or bankrupts, to be recovered by 
action of debt in any of his Majeſty's courts of record at Weſt- 
minſter, in- the name or names of the creditor or creditors re- 


queſting ſuch fight of ſuch priſoners.” 


Sthly. But it may ſometimes happen that a bankrupt may be 


in cuſtody at the ſuit of ſome creditor on the day fixed for his ap- 


It is therefore enacted, by 5. Geo. 2. 
30. H. 6. chat in caſe any bau krupt be in priſon or in cuſtody, 


at the time of iſſuing of the ſaid commiſſion as aforefaid, and is 
“ willing to ſurrender, and ſubmit to be examined according to 


the directions of this AR, and can be brought before the {aid 
commiſſioners and creditors for that purpoſe, the experce 
thereof ſhall be paid out of the faid bankrupt's eftate and effects. 
But in caſe ſuch bankrupt is in execution, or cannot be brought 
1 Us BY 3 40 before 


to the Great Seal for a diſcharge :* for, by Dz GRET C. J. it is 


Laws relating to Bankrupts. 


before commiſſioners, that then the acting commiſſioners ſhall 


« from time to time, attend the ſaid bankrupt, in priſon or cuſtody 
« and take his or her diſcovery, as in other caſes; and the af- 


« ſignees of tae laid eſtate ſhall have power, and are hereby re- 


«. quired to appoint one or more perſons to attend ſuch bankrupt, 
being in priſon, or in cuſtody, as aforeſaid, from time to time, 


„ and to Produce to him or her, his or her books, papers, and 


« writings, in order to prepare his or her laſt diſcovery, and exa- 


* mination, according to the directions before mentioned; a copy 
d the 


„ whereof the afſignees of the ſaid eftate ſhall apply for, an 
« faid bankrupt ſhall deliver to them, or their order, ten days at 


h leaft before ſuch laſt examination. 


thly. For the better diſcovery of the bankrupt's eſtate, and — to de- 

iver up his 
it is further enacted, by 5. Geo. 2. c. 30. F. 4. that every bank „ 
04 


to enable the aſſignees to come to a true knowledge of his affairs, 


rupt or bankrupts, after any aſſignee or aſſignees of his her or 


„their eſtate and effects ſhall be choſen and appointed, as 


„herein after mentioned, ſhall be, and is, and are hereby required, 
« forthwith to deliver up upon oath, (or, being one of the people 
called Quakers, upon folemn affirmation) before one of the Maſters 
* of the High Court of Chancery, or before any Juſtice of the 
Peace, within his reſpective juriſdiction, (which oath or affirma- 
* tion they are hereby impowered to adminiſter) unto ſuch aſſignee 
or aſſignees, all his her or their books of account, papers and 


_ * writings, not ſeized by the meſſenger of the ſaid commithon, or 
not before delivered up to the commiſſioners, or the major 
© part of them, and then in his her or their cuſtody or power, 


© and diſcover ſuch as are in the cuſtody or power of any other per 


© fon or perſons, that any ways relate to, or concern his her or 


* their-eſtate or effects. And all and every ſuch bankrupt or 


* bankrupts, not in priſon or cuftody, ſhall, at all times, after 
© fuch ſurrender, as aforeſaid, be at liberty, and is and are 


* hereby required to attend ſuch aſſignee or aſſignees, upon every 


* reaſonable notice in writing, for that purpoſe, given by ſuch af - 
_ * ſignee or aſſignees unto ſuch bankrupt or baukrupts, or left for 
him her or them, at his her or their houfe, or place of 
* abode, in order to affiſt, and ſhall aſſiſt ſuch aſſignee or aſſignees 
in making out the accounts of the faid bankrupt's eftate and 
effects.“ „„ ot og ht Varmo | T pon 
It has been determined, that an uncertificated bankrupt going Noris v.Levy 

ſurreptitiouſly beyond the ſea, and refuſing to aſſiſt his creditors to 2, . Rep. 
get in his debts, is guilty of nonconformity, and not intitled to be 1188. 
diſcharged under the Infolvent Debtors Act, 16. Geo. 3. c. 38. 
9. oy which directs, that bankrupts, before 22d January 1776, 
* who 


had in all things conformed to the bankrupt laws, by their 


“ ſurrender and ſubmiſſion thereto, and who had not been com- 


* mitted: for any acts of contumacy or nonconformity, might apply 


« the. 


133 


8 
17 hl 


134 du ctintt Digett of the 


the duty of every bankrupt to attend the commiſſioners at all times 
| till his affairs are finiſhed, or at leaſt to be anſwerable to their 
Bi TT bag = 35 | 
Bankrupt muſt And it is enacted, by 5. Geo. 2. c. 30. g. 36. © that after 
e. 17 rag any bankrupt ſhall have obtained his certificate, and the fame 
A „ ſhall be confirmed as herein is mentioned, every ſuch bankrupt 
tificate, “ or bankrupts ſball, and is, and are hereby obliged to give his 
her or their attendance, upon every reaſonable notice in 


1 her or their uſual place of abode, by the aſſignee or aſ- 

“ ſignees, or their order, thereby requiring him her or them to 

attend the aſſignee or aſſignees of ſuch bankrupt's eſtate, in order 

* to make up adjuſt or ſettle any account or accounts between 

| * ſuch bankrupt or bankrupts, or any debtor to or creditor of ſuch 
| * bankrupt's eſtate, or to attend any court or courts of record, in 
„order to be examined touching the fame, or for ſuch other bu- 
„ ſfneſs which ſuch aſſignee or aſſignees ſhall judge neceſſary for 
« getting in the ſaid bankrupt's eſtate. and effects for the benefit 


“ rupt's eftate. And in caſe ſuch bankrupt or bankrupts ſhall neglect 
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* ſuch diſcovery, without good and ſufficient cauſe to be ſhewn to 
the commiſſioners, or to the major part of them, for ſuch his 


2 — —— 


EE EDITED — 


before the ſaid commiſſioners authorized as aforeſaid, or the ma- 
jor part of them; the faid commiſſioners or the major part of 

roper for apprehending ſuch bankrupt or bankrupts, and him 
cloſe cuſtody without bail or mainprize, until he ſhe or they ſhall 


rized as aforeſaid, and be by the ſaid commiſſioners, or the ſpe- 
* cial order of the Lord Chancellor, Lord Keeper, or Commiſ- 
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ſuch gaoler or keeper of ſuch priſon to which the ſaid bankrupt or 
“ bankrupts ſhall be committed, is. hereby required to keep fuch 

perſon or perſons in cloſe. cuſtody within Bo walls of the faid 
1 priſon, until he ſhe or they be duly diſcharged as aforeſaid, 
"18 under the pains and penalties before mentioned for ſuch gaoler or 
"T1 keeper luffering ſuch priſoners committed purſuant to this Act 
to eſcape and go at large,” Err take | 8 
Ex parte Turn. It ſeems, however, to have been determined that the attendance 


. Alk. 148. of a bankrupt on the aſſignees to aſſiſt them in ma king out the ac- 


— —Ü—ä— — _—_——_——_——_— 
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>. 


cc 


x 


„ writing, to be given to him her or them, or to be left at his 


„ of his her or their creditors, for which ſaid attendance the 
* bankrupt ſhall be allowed and paid the ſum of two ſhillings and 
„ {ixpence per diem, by ſuch aſſignee or aſſignees, out of the bank- 
« or refule to attend, or on ſuch attendance ſhall refuſe to afliſt in 
her or their neglect or refuſal, to be by them allowed as ſufficient, 


ſuch aſſignee or aſſignees making due proof thereof upon oath, 
or, being of the people called Quakers, upon ſolemn affirmation, 


them are hereby inpowered and required to iſſue a warrant or 
warrants directed to ſuch perſon or perſons as they ſhall think 
Kt * : . . y 
| wh or them to commit to the county gaol, there to remain in 
duly conform to the ſatisfaction of the ſaid commiſſioners, autho- 


* fioners. for the cuſtody of the Great Seal of Great Britain for the 
time being or otherwiſe, by due courſe of law diſcharged; and 


counts 


WW „„ rc a 


b 0 . - e YT  77W”  W * 3 — FY 7; 


r 


any riſque he may run from his creditors at large. 


| Laws relating to Bankrupts, 0 


counts of his eſtate is confined by this ſect ion of the ſtatute to the 
forty-two days, or the enlarged time at moſt : but it the aſſignees 
will undertake for the creditors under the commiſſion that they ſhall 
not arreſt him, the Court will order him to attend, notwithſtanding 


4 


nthly. It is alſo enacted, by 5. Geo. 2. c. 20. C. 20. char Peres A 


« all and every perſon and perſons who ſhall at any time after the ren 
« time allowed to fuch bankrupt to ſurrender and conform as afore-j,Þ 4" 5 per 


« ſaid, voluntarily come and make any diſcovery of any part ofcent. upon the 


« ſuch barkrupt's eſtate, not before come to the knowledge of the value. 
« aſſignees, either to the ſaid aſſignees, or to the ſaid commiſſioners 
authorized as aforeſaid, or the major part of them, ſhall be al- 

« Jowed five pounds per cent. and fuch further and other reward 

« as the affignees and the major part of the creditors in value, 

« preſent at any meeting of the creditors, ſhall think fit to be paid 
« out of the nett proceed of ſuch bankrupt's eſtate which ſhall : 
be recovered on ſuch diſcovery, which ſhall be paid to the 


E « perſon or perſons ſo diſcovering the ſame, by the affignee or 


4 


« aſſignees of ſuch bankrupt's eſtate, and the aſſignee or aſſignees 
a afl be allowed the ſame in their accounts.“ N 
By 5 Geo. 2. c. 30. F. 21. for the better diſcovery of the Truſtee not diſ- 
eſtate of a bankrupt, it is alſo enacted, That all and every covering os : 
«* perſon and perſons who ſhall have accepted of any truſt r 


« truſts, and ſhall wilfully conceal, or 2 any eſtate, e e 


or perſonal, of any ee perſons becoming bankrupt 
as aforeſaid, from his h 


| er or their creditors, and ſhall not 
„within forty-two days next after ſuch commiſſion ſhall iſſue 


forth, and notice thereof be given in the London Gazette, 


« diſcover and diſcloſe ſuch truſt and eſtate in writing, to one or 

* more of the commiſſioners or affignee of ſuch bankrupt or bank- 

* rupt's eftate, and likewiſe ſubmit him or herſelf to be examined 
* by the commiſſioners, in and by the ſaid commiſſion authorized, 
or the major part of them, if thereunto required, ard truly " 
* cover the ſame, ſhall forfeit the ſum of one hundred pounds, of 

* lawful money of Great Britain, and double the value of the 


© eftate either real or perſonal ſo concealed, to and for the uſe and 
benefit of the ſaid creditors, to be recovered by action of debt 


in any of his Majeſty's courts of record at Weſtminſter, in the 

* name of the affignee or affignees of the ſaid commiſſioners, in 

* which caſe full coſts ſhall be allowed to either party.” 

It has, however, been determined that the bankrane himſelf is not Thempion and 
intitled to any maintenance during his examination. Thus, where znother, 2fhig 
the affignees of one Nxz150n, a bankrupt, brought an action of?“ of,Nettion, 


i . o "a bankt. A. 
trover againſt one  CouncErr for ſeveral Articles of plate; It ga nſt Covocell, 


I 5 on a caſe reſerved before Loxd MANSFIZLD, at Guild- 1 Term Rep. 
all . 


* 


hall, That on the gth July 1785, the bankrupt committed a 157. 
ſecret act of bankruptcy. | | TD Y 
55 That 
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736 A4 A ſuccinit Digeſt of the 


That on the 25th of July the bankrupt was furrendered in diſ. 
charge of bail to the cuſtody of the Marſhal of the King's Bench. 
That on the 2d of Auguſt, a commiſſion of bankruptcy was 
_ 1ſſved againſt im. : . Bait ae bo = 
That on the 5th and 6th of the ſame month of Auguſt, the 
bankrupt having a family of fix children applied to the defendant, 
who was his ſiſter-in-law, to take out of his houſe ſo much plate 
as would raiſe 201. for the maintenance of himſelf and family. 
That ſhe borrowed 201. upon the plate for the ſupport of the 
bankrupt and his family, all of which ſhe expended in the main- 
tenance of the bankrupt and his family for the ſpace of fifty-five 
days, befides advancing 141. more of her own money for that 
urpole. TS. | 5 85 | 
4 at the defendant knew of the commiſſion of bankruptcy 
having iſſued when the plate was taken from the bankrupt's houſe. 
The queſtion for the opinion of the Court is, Whether the 
plaintiffs are intitled to recover in this action? EH 
Loxp Maxsrittd ſaid, This is a very cruel caſe ; but if the 
1 aſſignees inſiſt upon their claim, this Court cannot aſſiſt the defen- 
5 dant. To which Mr. JusTics Burrxx added, Suppoſing the 
5 bankrupt ought to be maintained out of his effects during his 
i examination, yet THIS DEFENDANT cannot be juſtified in taking 
the property of A. to maintain B, | es 


* 
* 


CHAPTER THE SEVENTH. 
Of" the Certificate. 


2. Bl. Com, F the bankrupt hath made an ingenuous diſcovery of his eftate 
482. and effects, hath conformed to the directions of the law, and 
hath ated in all points to the ſatisfaction of the creditors, the law 

has provided a czxTIFicateE of his conformity; which, when 

properly allowed and figned, will diſcharge him from all legal 

* debts due and owing from him at the time the commiſſion iſſued. 

It is therefore enacted by the ſtatute of the 5. Geo, 2. c. 30. F. 10. 

that no diſcovery upon oath, or ſolemn affirmation, to be made 


effects purſuant to this Act, ſhall intitle ſuch bankrupt or bank- 

* rupts to the benefits allowed by this Act, unleſs the commiſ- 
| “ fioners authorized by ſuch commiſſion, or the major part of them, 
„ ſhall in writing under their hands and feals, certify to the Lord 
Chancellor, or Lord Keeper, or CommiſFoners for the cuſtody of 
2 * the Great Seal of Great Britain for the time being, that ſuch 
| * bankrupt or bankrupts hath or have made a full diſcovery of his 
or her eftate and effects, and in all things conſormed himſelf 

* herſelf or themſelves according to the direftions of this AQ, 

* and that there doth not appear to them any reaſon to doubt of 

* the truth of ſuch diſcovery, or that the ſame is not a full diſco- 

| | ver 
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* by any bankrupt or bankrupts, of his her or their eſtate and 


l Laws relating to Bankrupts—= 31 | 
very of all ſuch bankrupt's eſtate and effects; and unleb four 


parts in five in number and value of the creditors of ſuch bank- 


„ rupt or bankrupts, who ſhall be creditors for not leſs than twenty — ; 
4 pounds reſpectively, and who ſhall have duly proved their debts | 3 
under ſuch commiſlion, or ſome other perſon by them reſpective- _ q 

1 


„ Iy duly authorized thereunto, ſhall ſign ſuch certificate, and teftity 
their conſent to ſuch allowance and certificate, and to the laid 
* bankrupt's diſcharge, in purſuance of this Act, to be allo cer- 
* tified by ſuch commiſſioners ; but the faid commiſſioners ſhall 
not certify the ſame, till they ſhall have proof by affidavit or at- 
1 firmation, in writing, of ſuch creditors, or of the perſon by E 
them reſpectively authorized for that purpoſe, ſigning the ſaid | 1 
certificate; and of the power and authority by which any perion wy 
_ © ſhall be authorized by any creditor to ſign ſuch certificate for 


tc — 

5 "| « any creditors ; which affidavit or affirmation, together with ſuch! 90 

the © warrant or authority to ſign, ſhall be laid before the Lord High : 

| „Chancellor, Lord Keeper, or Commiſſioners of the Great Seal, ik 

the with the ſaid certificate, in order for the allowing and confirming 5 

en- * the ſame; and unleſs ſuch bankrupt make oath, or being of the Þ 

the © people called Quakers, folemnly affirm in writing, that Juch cer- ; 

his &© tificate and conlent of the creditors thereunto, were obtained Y 

ing fairly and without fraud; and unleſs ſuch certificate ſhall, after 1 
* ſuch oath or affirmation of the bankrupt, be allowed and con- : 85 
* firmed by the Lord Chancellor, Lord Keeper, or Commiſſioners | F 
for the cuſtody of the Great Seal of Great Britain for the time =_ 
“ being, or by ſuch two of the Juſtices of the Court of King's 1 

1 Frans. Common Pleas, or Barons of the Court of Exchequer, 1 

© at Weſtminſter, to whom the conſideration of ſuch certificate = 
* ſhall be referred by the Lord Chancellor, Lord Keeper, or Com- | I 

1 „ miſſioners of the Great Seal for the time being; and any of che | _ 

d 8 creditors of ſuuh bankrupt are allowed to be heard, it they ſhall 3 

8 8 think fit, before the reſpective perſons aforeſaid, againſt the E 

8 = making ſuch certificate, and againſt the confirmation thereof; | 

gal „ nor ſhall any commiſſioner ſign ſuch certificate, till after four 4 

FL pon in five. in number and value of the ſaid creditors ſhall | * 

10. have ſigned the ſame as aforeſaid.” „ 3 

e In the matter of William Dozrxx, a bankrupt, Ma. Barox 1. Ack. 85. 

5 Arklxs reports it to have been decreed by Logp HaRDwiekkr, that | 

+ WM 8 perſon who has a debt in his own right, and another as executor, _ 

if cannot fign a certificate in theſe two diſt inct capacities : but Mr. Green, 239. 

1.  Grxxn contends that this is not law; for when two rights concur in | 

Lg one and the ſame perſon, it is juſt the ſame as if theſe rights exiſted in 


of different perſons. And this opinion ſeems to be ſupported by the 
cafe of one WILIIAu Coon, who became a bankrupt, and un- 4+Co. 258. 


his der whoſe commiſſion his father was the petitioning creditor to ſo 7- Co 2. 14. 
elf large an amount that he was enabled thereby to chuſe himſelf he 

q, Ole aſſignee; but pending the proceedings, died; whereby the 

85 vn, the bankrupt, being his heir, became the ſole perſonal re- 

o- preſentative and principal creditor under his own counnittfion N in 

| | = ER L Fx ee, which 


. 
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which capacity he ſigned the commiſſioners certificate of his own 
conformity, and ftood in the place of ſole affignee under the com- 
miſſion taken out againſt himſelf. The creditors, for this reaſon, 
applied to the Chancellor to remove him, and prayed that he would 
not confirm the certificate. But Lox HARDwickx ſaid, that 
every rule, every maxim, and every principle of law concurred in 
recognizing the claim in queſtion. © It is well known (ſaid his Lord - 
ſhip that the law of England, the act of God, or of the law, 
can do no man any injury or wrong; but in caſe I was not to dif- 
mils this petition, the act of God, as well as of the law, would do 
the perſon againſt whom it is preferred an irreparable injury; for 
as the original creditor died inteſtate, leaving the bankrupt his only 
ſon, and conſequently univerſal heir, if I was to be of opinion his 
repreſentative had no 8 right, the perſon of the preſent bank- 
rupt could never be releaſed; as no other creditor 1s qualified to 
fign the certificate for him, nor can any perſon be legally qualified 
for that purpoſe, during the life of the bankrupt. There 1s no ſug- 
geftion of any fraud; for as to the | allegation in the petition, that 
the clerk to the commiſſion and the father and ſon combined to- 
gether in order to defraud the creditors of the ſon, for that the 
debt of the petitioning creditor was colluſive, and contracted on 
purpoſe to deer a Fiel commiſſion; as this allegation is not 
ſo much as even attempted to be made out by any ſort of evidence, 
it muſt be totally diſregarded; and I cannot preſume fraud in any 
caſe, eſpecially in ſuch an one as the preſent appears to the Court: 
and indeed was there ſuch colluſion as ſurneiied the deceaſed has 
made the bankrupt's creditors ample amends, by enabling him, per- 
| haps, to pay every one of them 208. in the pound, though it may 
be againſt his intention.“ And his Lordſhip accordingly diſmiſſed 
the petition. | | | | | 
It was a rule, that where there is a joint and ſeparate commiſſion, 
a creditor under the joint commiſſion may come under the ſeparate, 
and aſſent to or diſſent from the allowance of the certificate of the 
bankrupt under the ſeparate commiſſion : but it is now held, that a 


Cooke's B. L. joint and ſeparate commiſſion cannot legally exiſt againſt the ſame _ 


50%, in notis. 


3. Peere Wins. 
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erſon; but on a joint commiſſion againſt two partners, the ſeparate 
creditors ſhall be at liberty to come in under it —And by 24. Geo. 
2. c. 57. g. 10, © where any creditors of any bankrupt reſide in 
foreign parts, the letter of attorney of ſuch creditor, atteſted by 
* a Notary Public in the uſual form, ſhall be a ſufficient evidence 
of the power and authority by which any perſon thereby autho- 
rized ſhall fign any bankrupt's certificate, any thing in the 
« 5. Geo. 2. c. 30. to the contrary in any wiſe notwithſtanding.” 
The power of the Lord Chancellor, with reſpect to the allowance 
of the certificate, depends entirely upon the directions of the ſta- 
tute, and therefore a MAXDAMUS will not lie to compel the al- 
lowance of it; for it is diſcretionary in the commiſſioners FIRST. 
and afterwards in the Lord Chancellor; and yet it ought not to be 
arbitrary either in the commiſſioners or the Chancellor to fay, © 51 
* | . | | « III 


. 
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1 4 will or will not allow a certificate ;” but they ought to be go- 

. verned entirely by the fairneſs or fraudulent behaviour of the bank- 1. Atk. 83. 
| rupt; and therefore the Chancellor will not lock up certificates for | 


D a . 
t- ever, and deprive a man of his liberty, which the law has given him 
t after the creditors have been allowed full time for enquiry ; although | 
1 he will, in the exerciſe of his diſcretion, poſtpone the allowance of it Cooke's B. L. 
. for a certain time, whenever the nature of the cafe ſeems to require 500. 
: it.— Thus, where the certificate of a bankrupt being ſtay ed upon the : f 
= | petition of a claimant under the commiſſion, who ſuggeſted fraud and . pw Caſe, Þþ 
5 colluſion between the bankrupt and his ſon; and at a meeting of 5 . 
| the creditors to examine into this matter, ſeveral new creditorsCaſe, 1. A. 
| came in and proved their debts ; as theſe laſt did not join in the pe- tz. p 
| tition to ſet aſide the certificate as fraudulently obtained, THz | b 
| Cour would not delay the allowance thereof, but left the claimant 
| to bring a bill if he thought proper. But on an application to ſtay a 9 
bankrupt's certificate, where it appeared that the commiſſion was ** AE 9% 
taken out on the toth of September, and the certificate figned on the 
3oth of November following, the Chancellor ordered the allow- 
ance of it to be ſtayed ; for he ſaid, that fo precipitate a proceeding 
was contrary to the intention of the bankrupt ſtatutes, which were 
made in favour of creditors, but too often abuſed. — Thus alſo, where 
a commiſſion iflued the 6th of April 1754, and the petitioners and Pobree's Caſe, 
| ſeveral other creditors lived in Guzznszxy, LoxzpD HarDwicks!* tk. 84. 
faid, the moſt important of the bankrupt's tranſaQtions and the 
largeſt of his debts are in Guernſey, which, though part of the 5 
dominions of the Crown of Great Britain, is at a great diſtance : Y 
from hence; and yet notwithſtanding the commiſſion was taken out - 
in April only, the certificate was ſigned the 18th of May after. | 
Such precipitation in a matter of this kind is very improper. Sup- 
ſe theſe creditors in Guernſey had heard of this bankruptcy, 
till they could not come in as creditors, till they had firſt directed 
a ſearch in the books of the reſpective Companies, to ſee in what 
manner the ftock was purchaſed, whether in their own names, or 
the bankrupt's. The admitting ſuch a certificate as this would be 
turning the edge of the law againſt greditors in favour of bank- 
rupts, which is not to be ſuffered in a commereial country.“ 'There- 
fore his Lordſhip ſtayed the allowance of the certificate. | 
But when four parts in five in number and value of the creditorsJohnſtone's 
have ſigned the certificate, the Court will not ſtay it on the peti- gaſe⸗ 1. Atk. 
tion of perſons whoſe demands on the bankrupt's eſtate depend up- 
on an account to be taken, and where they do not ſwear to a balance 1 
in their favour; for, unleſs a perſon proves a debt, or ſhews a rea- 1. Ack. £4. in by 
ſouable ground for a claim, he is not within the rule of affenting margine. 
or diſſenting to a certificate.—So alſo, where in the matter of one — 
Wrxxs, a bankrupt, Abans, a creditor, petitioned to ſtay the 2 
certificate, in order to give him an opportunity of proving his 48. W 
debt, but did not account for not having applied before, the pe- 
tition was diſmiſſed. ES | = 
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3338 By 80 Geo. 2. C. zo. 9. 11 every bill, bond, note, contract, 
y bt ea agreement, or other ſecurity whatſoever, to be made or given 


or any other : 
perſon to induce 


by any bankrupt, or by any perſon, unto, or to the ule of 


creditors to ſign . or in truſt for, any, creditor, or for the ſecurity of the payment 


are void, 


{e)1-Peere . 


Was, 631. 


* of any debt or ſum of money due from ſuch bankrupt, at the 
time of his becoming bankrupt, or any part thereof, between 
* the time of his becoming bankrupt and ſuch bankrupt's dif. 
* charge, as a conſideration, or to the intent to perſuade him her 
or them to conſent to or fign any ſuch allowance or certificate, 
„ ſhall be wholly void and of no effect; and the monies thereby 
* ſecured, or agreed to be paid, ſhall not be recovered or recover- 
able; and the party ſued on ſuch bond, bill, note, contract, or 
* agreement, ſhall and may plead the general ifſue, and give this 
“Act and the ſpecial matter in üs re Thotebore, in the 
caſe of LVAs v. CHASER (u), where a bankrupt endeavoured to be 
diſcharged with the conſent of four- fifths of his creditors in num- 
ber and value, upon the late ſtatute; the defendant, a creditor, 
preferred his petition to the Lord Chancellor againft the allowance of 
the certificate; upon which the bankrupt, in confideration of the 
defendant's withdrawing his petition, gave him a bond for his 
whole debt. | Afterwards the bankrupt's certificate was allowed, and 
the defendant putting the bond in ſuit againſt the bankrupt, he 


pleaded the Act of Parliament, and that the bond was obtained in 


order to procure his diſcharge ; and on a verdict for the plaintiff, 
the bankrupt brings this bill, inſiſting that the bond was obtained 
from him under his neceſſities, and within the reaſon of that clauſe 


Ce) S. Geo. 2. in the (a) flatute which makes bonds void for conſenting to the 


F C. 30. 


bankrupt's diſcharge ; and it was repreſented as an unconſcionable 
thing for one creditor to deſire more than his ſhare of the bankrupt's 
eftate with the reſt, and that on the other hand the bankrupt ought 


to be favoured, who had given up all to his ereditors. 5 
Conf. — Here is an honeft creditor, and the bankrupt if he pays 
him all, ſtill pays in conſcience what he ought. He that comes 
into equity to avoid the payment of a juſt debt, ought to come with 
a very clear caſe if he hopes to ſucceeds 'The detendant could not 
be faid to do amiſs in petitioning the Great Seal againſt the allow 
ance of the certificate ; neither can 1t now appear to me what ſuc- 
ceſs that petition would have been attended with: it may be he had 
Juſt cauſe to petition, and the bankrupt 10 right to have the peti- 


tion difallowed; and the plaintiff, if he had a fair defence, ought 


to have made uſe of it againſt the petition ; but in eaſe of treating 
with the deſendant to withdraw it, the other might infiſt upon rea 
ſonable terms to have his juſt debt. Bt, | 


Suppoſe the preſent bill were to be diſmiſſed, the conſequence 


would only be, that the plaintiff-muſt pay what he juſtly owes; but 


were he to be relieved, the defendant would thereby be put into a 
worſe condition than any of the other creditors ; for the bankrupt's 
eſtate being diſtributed, he cannot now have his proportion thereor, 


fo that he muſt loſe his whole debt; and it is the plaintiff's faul 


0 
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to come ſo late; which makes the caſe ſtill 3 againſt him: nor 


does the law make any diſt inct ion whether the 
his own extravagant way of living or by misfortunes; and there- 
fore he is the leſs to be favoured. It is hard 5 to bar credi- 


tors of the full remedy which the law gives for the recovery of 


nkrupt became ſo 


debts : indeed where the words of the ſtatute are plain they muſt be 


other creditors whoſe debts are extinguiſhed by the ſtatute. Diſmiſs 
the bill with ne. | = 


But in the cafe of Sxrrn v. Bzonrty (2). where the plaintiff's (5) Dovgl. 696. 
brother had committed an act of bankruptcy, the detendant, 


being his chief creditor, took out à commiſſion againſt him, but, 
afterwards, finding no dividends likely to be made, refuſed to ſign 


ſubmitted to, but then the bankrupt ought in all ſuch caſes to bring 
himſelf within it; and it would not be fair to put the defendant, 
who has the law of his fide, in a worſe condition than any of the 


199. 


his certificate. But on frequent application, and earneft entreatics, 


made by the bankrupt to one Orivzs, a tradeſman in town, who 


was an intimate friend of the defendant who lived in Cheſhire, he 


got O1aves to write to the defendant ſeveral times, and he at laſt 
prevailed on the defendant to ſend him (Oraves) a letter of at- 
torney, empowering him to ſign the certificate, which OLIVEX 
would not do, unleſs the bankrupt, or ſomebody for him, would 
advance 4ol. and give a note for 20l. more, and which, on Ori- 
vrk's ſigning the certificate for the defendant, the plaintiff (who 


was the bankrupt's ſiſter) paid, and gave to Ollvzx accordingly, 


who thereupon gave her a receipt for the money, promiſing to re- 
turn it, if the certificate was not allowed by the Chancellor. The 
certificate was allowed. 'The plaintiff afterwards brought her ac- 
tion againſt Oxivex to recover back the 4ol. from him; but that 


action coming to be tried before Loxp Mansmz1D at Guild. 


hall at the Sittings after Trinity Term, and it then appearing 
that OLIVER had actually paid over, or accounted for, the 4ol. to 


Bx v, and his Lordſhip being clearly of opinion that this ac- 


tion would not lie againſt the plaintiff's own agent, who had actually 
2 the money to the purpoſe for which it was paid him, the 
plaintiff was nonſuited in that action; ard now the brought this 
action againſt Bxomrey himſelf; which coming on to be tried, it 
was proved, that the money was received by Otivex, and paid 


over to the defendant. 


It was contended for the plaintiff, that this money was paid, 
either without conſideration, or upon one that was illegal, 2 in 
either caſe, was recoverable back by this action. ST 

For the defendant it was argued, that there was certainly a con- 


fideration for the payment of the money, To wir, the ſigning of the 


bankrupt's certificate, that if this conſideration was illegal, the 


plaintiff was particeps criminis, had paid it voluntarily and knowingly, 
and without any deceit, and ſo was within the caſe of Tomzixs 


v. Bexxer (H. 5. Will. 3. at N. Pr. before Tzesy, Chief Ju. 


tice, 1. SAIK, 22.), but that there was nothing illegal in it, for 


R 


2. Black. 1073, 
Cowp. 790. 


A ſuccinit Digeſt of the 


*H N | it was the money of a third perſon, and ſo no diminution of the 
| bankrupt's effects, or fraud upon his creditors; in which caſe only, 
1 whereby the diſtribution becomes unequal, is there any iniquity in 
| 10 | receiving a conſideration for ſigning the certificate; that, if the 
| legiſlature had intended that money paid upon ſuch conſideration 
thould be conſidered as illegally paid, they would have made it 

art of the clauſe in 5. Geo. 2. c. 30. which makes void bonds, 
bills and other ſecurities given for this purpoſe, in the fame man - 
ner as, in the ſtatute againſt gaming, there is an expreſs proviſion 
for the recovering back of money loſt at play; that Courts of Juſ- 
tiee had always conſtrued that clauſe of 5. Geo. 2. c. 30. in a 
ſtrict manner, as appeared by the caſe of Lewis v. ChAs E, Caxc. 
E. 1720. 1. P. Will. 620. and which caſe, as to the merits, ſeemed 
to be leſs favourable for the creditor than the preſent; for, there, 
the bankrupt himſelf, not the third perſon, gave a bond for the 
whole debt, in conſideration of a creditor's withdrawing a petition 
he had preferred to the Great Seal againſt the allowance of the 


re. e . r FO =. wy go yy. 


bankrupt's certificate; that in the preſent caſe, if there was any it 

guilt, the plaintiff was more guilty than the defendant, for he had th 

4 received very little towards his debt, which was 1150l.; that, if de 

$) the plaintiff had become ſecurity for her brother the bankrupt, be- it 

5 fore che act of bankruptcy, the defendant might have received the h; 

J money of her, without any imputatiou : and that, if a third perſon q 

bo aſterwards voluntarily paid what ſhe might before have become bound it 

4 for, without any hurt to the bankrupt's other creditors, there was be 

17 sf no iniquity in the creditor's taking the money, ſo as it did not 1 
"Ih amount to his whole debt. 5 fo 
4 But Loxv MaxsFfrE ID was of a different opinion. He faid, I 
iy a it was iniquitous and illegal in the defendant to TAk E, and, there- be 
ik fore, it was ſo to DETAIN, this 4el. If a man makes uſe of what to 
LY | is in his own power to extort money from one in diſtreſs, it is eer- pl 
| bs tainly illegal and oppreſſive, and, whether it was the bankrupt or dr 
1 tis ſiſter that paid the money, it is the ſame thing. The taking ar 
9 money for ſigning eertificates is either an oppreſſion on the bank- th 
„ rupt or his family, or a fraud on his other creditors. It was 2 th 
an thing wrong in itſelf, before any proviſion was made againſt it by ri 
17 ſtatute; for, if the bankrupt has conformed to all the law requires in 
bw, of him, and has fairly given up his all, the creditor ought, in juſ- ce 
5 tice, to ſign his certificate; but, on the other hand, 15 the bank- T 
Ys rupt has been guilty of any fraud, or concealment, the creditor | ! 
= ought not to ſign, for any conſideration whatever. If any near to 
3 relation is induced to pay the money for the bankrupt, it is taking an 
Je an unfair advantage, and torturing the compaſſion of his family, | th 
E If it is the money of the bankrupt himſelf, it is giving one credi- a | 
=. tor his debt to the excluſion of the others, and a faut upon them. v. 
bt As to the caſe cited from Peere Williams, that only affected the per- co 
10 ſon who petitioned. There might have been ſufficient of the cre- to 
bt ditors in number and value to fign without him, and he had a right th 
to compromiſe it upon what terms he pleaſed. The petitioning, or ha 
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not, was entirely in his own power, and not like the preſent kw 


It is argued, that as the plaintiff founds her claim on an illegal 


act, ſhe ſhall not have relief in a Court of Juſtice, But ſhe did 


not apply to the defendant or his agent to ſign the certificate on an 
improper or illegal conſideration: but, as the defendant inſiſted up · 
on it, ſhe, in compaſſion to her brother, paid what he required. 


If the act is in itſelf immoral, or a violation of the general laws of 


public policy, there, the party paying ſhall not have this action; 
tor where both parties are equally criminal againſt ſuch general laws, 


the rule is, potior eſt conditio defendentis. But there are other laws, 


which are calculated for the protection of the ſubject againſt op- 


preſſion, extortion, deceit, & c. If ſuch laws are violated, and 
the defendant takes advantage of the plaintiff's condition or fitua- 
tion, there the plaintiff ſhall recover ; and it is aftoniſhing that the 
Reports do not diſtinquiſh between the violation of the one fort and 


the other. As to the caſe of Tomxins v. BERNET, it has been 


often mentioned, and I have often had occaſion to look into it ; but 


it is ſo looſely reported, and ſtuffed with ſuch firange arguments, 


that it is difficult to make any thing of it, One book ſays it was 


determined by Lon Horr; another by Lonp Txesy. Certain 
it is, it was only a Nis Pzivs caſe. I think. the judgment may 


have been right, but the Reporter (SAaLxELD), not properly ac- 
quainted with the facts, has recourſe to falſe reaſons in ſupport of 
it. The caſe muſt have been, as I take, an action to recover 


back what had been paid, in part of the principal and legal intereſt, 


upon a ufurious contract; and, therefore, the action would not lie; 


for ſo far as principal and legal intereſt went, the debtor was ob- 


liged in natural juſtice, to pay, therefore he could not recover it 


back. But for all above legal intereft, equity will aſſift the debtor 


to retain, if not 2 or an action will lie to recover back the ſur- 


plus, if the whole has been paid. The Reporter, not ſeeing this 


diſtinction, has given the abſurd reaſon, that vlenti non fit infuria; 
and, therefore, the man, who, from mere neceſſity, pays more than 
the other can in juſtice demand, and who is called, in ſome books, 
the ſlave of the lender, ſhall be ſaid to pay it willingly, and have no 
right to recover it back, and the lender ſhall xzTain; though it is 


in order to prevent this oppreſſion, and advantage taken of the ne- 
ceſſity of others, that the law has made it penal for him to Taxz! 
This kind of reaſoning is equally applicable to the caſe of a bailiff 


Who takes garniſh money from his priſoner ; it is wrong for the bailiff 
to take it, and it is therefore N e the other to tempt him, 
and volenti, &c. and therefore he ſhall not recover it back: but 


this has been determined otherwiſe. The caſe of money given to 


a ſolicitor to bribe a Cuſtomhouſe officer, cited in that of Tomkins 
v. BERNET, is againſt his own agent, and, therefore, he cannot re- 


cover. But the preſent is the cafe of a tranſgreſſor of a law made 


to prevent oppreſſion, eicher on the bankrupt, or his family, and 
the plaintiff is in the caſe of a perſon oppreſſed, from whom money 
has been extorted, and advantage taken of her fituation ar.d con- 
cern for her brother. This docs not depend ou general reaſon! ng 

CER: | | | only, 
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only, but there are analogous caſes; as that of AsTLEy v. Ray. 
NOLDS (B. R. M. 5 Geo. 2. 2. STR. 915.). There, the plaintiff 
having pawned ſome goods with the defendant for 20l. he refuſed 

to deliver them up, unleſs the plaintiff would pay him 10l. The 
plaintiff had tendered 41. which was more than the legal intereſt 
amounted to; but, finding he could not otherwiſe get his 
goods back, he at laſt paid the whole demand, and brought an 
action for the ſurplus beyond legal intereſt, as money had and re- 
ceived to his uſe; and recovered. It is abſurd to ſay, that any one 
trangrefſes a law made for his own advantage, willingly. Put the 
caſe, that a man pawns another's goods ; the right owner might be 
obliged to pay more than the value, and would have no relief, if 
this action will not lie. As to the caſe of uſury, it was decided 
both by Loxp Tarzor, and Loxzp Harowicks, in the caſe of 
 BosanqueT v. Das4woop, on a bill brought to compel the de- 
fendant to refund what he had received above principal and legal 
intereſt, that the ſurplus ſhould be repaid. Upon the whole, I am 
perſuaded it is neceſſary, for the better ſupport and maintenance of 

the law, to allow this action; for no man will venture to Taxs, if 


he knows he is liable to xzxunD, Where there is no temptation 


to the contrary, men will always act right. 


The Jury, under his Lordſhip's direction, found a verdict for 


the plaintiff, with 4ol. damages. 


Ce.) Dougl. 22% So alſo in the caſe of Rozsoxn v. Carze (c, it was determined 
| that if ſome of a bankrupt's creditors are induced by money to ſign 
his certificate, though he does not know of it at the time of the 
ſigning, nor even when he makes the neceſſary affidavit in order to 
obtain the allowance'of the certificate by the Chancellor, yet if he 
knows it before the actual allowance, it is void. —So alſo in the caſe 
of CocxsHoT v. BENNETT (a), it was determined, that if all the 
creditors of an inſolvent conſent to accept a compoſition for their 
reſpective demands, upon an aſſignment of his effects by deed of 
truſt to which they are all parties, and one of them before he exe- 
3. Peere Wi ms. cutes obtains from the inſolvent a promiſſory note for the reſidue of 


(a) 2. Term 
Rep. 763. 


620. his demand, by refuſing to execute till ſuch note be paid, the note 
1. Atk. 105. is void in law, as a fraud on the reſt of the creditors, and a ſubſe- 
252. quent promiſe to pay it is a promiſe without conſideration which 


will not maintain an action (C. 
By 5. Geo. 2. c. 3. th 
Certifcate void“ ſtrued to extend, or give, or grant any privilege, benefit, or ad- 
if bankrupt up-“ vantage to any bankrupt, who hath, or ſhall, for or upon mar- 
we my age ot e riage of any of his or her children, have given, advanced, or 
gave above Paid, above the value of one hundred pounds, unleſs he or ſhe 
100! unleſs he ſhall prove, or by his or her books fairly kept, or otherwiſe, 
was worth the © upon his or her oath, or, being of the people called Quakers, 
ſum. upon ſolemn affirmation, before the major part of the commiſ- 
* fioners, in ſuch commiſſion named and authorized, that he or 
* the had at the time thereof, over and above the value fo given, 
* advanced or paid, remained in goods, wares, debts, ready mo- 
ES | * ney, 


Dougl. 671. 


6. 12, © nothing in this Act ſhall be con- 


_ © diſcharged from the ſame.” 


| « unto each and every perſon to whom he or ſhe was any ways in- 12. | 


« debted, their full and entire debts; or who hath, or ſhall have 
« loft, in any one day, the ſum or value of five pounds, or 
jn the whole the ſum or value of one hundred pounds, within 
« the ſpace of twelve months next preceding his her or their 
« becoming bankrupt, in playing at or with cards, tables, dice, 
« tennis, bowls, billiards, ſhovel-board, or in or by cockfighting, 
« horſe-races, dog-matches, or foot-races, or other paſtimes, game, 
or games Whatloever, or in or by having a ſhare or part in the 


| « flakes, wagers, or adventures, or in or by betting on the ſides 


« or hands of ſuch as do or ſhall play, act, ride, or run as afore- 


« ſaid; or that within one year before he or ſhe became bankrupt, See 14. Geo. 3. 


C. 77. Y. 59 — 


4 ſhall have loſt the ſum of one hundred pounds, by one or more 5 | 
contracts for the purchaſe, ſale, refuſal, or delivery of any ſtock y, S 


of any company or corporation whatſoever, or any parts or ſhares 18, Geo. 3. e. 
„of any government or public funds or ſecurities, where every 32. 6. 76. as 
« ſuch contract was not to be performed within one week from the to obtaining 
time of the making ſuch contract, or where the ſtock or e 
thing ſo bought or ſold, was not actually transferred or de- h ue mae 
“ livered in ws. mate of ſuch contract.“ PS r — Fas” 
Hut it has been determined, that inſuring in the lottery is not of the creditors, 
aming within the meaning of this Act (4).—So allo it hath been (a) Lewis v. 
ee Ag (+), that the clauſe above recited, in which a bankrupt Piercy. 1 Tm 
is excepted from the henefit of this Act, who hath upon marriage ns in Com. 
of any of his children given above the value of 100l muſt be con- (b I 2 88. 
ſtrued ſtrictly, and not extended further than the children of the 
bankrupt: therefore a bankrupt who had given 1oo0Ol. portion 
with his niece was held by Loxd HARD wWISEkx not to be within the act. 
By the ftatute 10. Ann. c. 15. 9 3- The diſcharge of any Certifieate of 
© bankrupt or bankrupts, by force of the ſaid act (4. Ann. c. 17 Jn nen 
c . | | . © diicharge other 
* or any other acts relating to bankrupts, from the debts by him perſons jointiy 
her or them due and owing at the time that he ſhe or they be- liablewithhim, 
came bankrupt, ſhall not be conſtrued, nor was meant or in 
«* tended to relieve or diſcharge any other perſon or perſons, who 
* was or were partner or partners with the ſaid bankrupt in 
trade, at the time he ſhe or they became bankrupt, or then 
* ſtood jointly bound, or had made any joint contract together 
„with ſuch bankrupt or bankrupts for the ſame debt or debts 
„from which he was diſcharged as aforeſaid; but that notwith- 
* ſtanding ſuch diſcharge, ſuch partner and partners, joint ob- 
* ligor and obligors, and joint contractors with ſuch bankrupt and 
« bankrupts, as aforeſaid, ſhould be, and ſtard chargeable with, 
* and liable to pay fuch debt and debts, and to perform ſuch con- 
„tracts, as if the faid bankrupt and bankrupts had never been 
. . A certificated 
And incaſe any ſuch bankrupt bankrupt arreſt 
ed for debt due 
beforethebank= 
ruptcy ſhall be- 


By 5. Geo. 2. c. 30. 9 7 
* ſhall afterwards be arreſted, proſecuted or impleaded for any 
* debt due before ſuch time as he ſhe or they became bankrupt, 


* ſuch bankrupt ſhall be diſcharged upon common bail, and ſhall diſcharged on 


and common bail. 
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| « fey, or Other eſtate, real or perſonal, ſufficient to pay and ſatisfy 5* Geo. 2. c. 30. 


other <<rtificatesfrom | 


N 
4 * 


It 


500. 


146 a uccindt Digeſt of the 


Certificated ©@ and may plead in gereral, that the cauſe of ſuch action or ſui 
ot (itn did acrue before ſuch time as he ſhe or they became bankrupts, 
420 tho che“ and may give this act and the ſpecial matter in evidence; and 
ſpecial mater“ the certificate of ſuch bankrupi's conforming, and the allowance 
in eviuence. © thereof according to the directions of this act, ſhall be, and ſhall 
be allowed to be ſufficient evidence of the trading, bankruptcy, 
commiiHon, and other proceedings precedent to the obtainiy 
ſuch certificate, and a verdict ſhall therefore paſs for the de- 
fendant, unleſs the plaintiff in ſuch action can prove the ſeid 
certificate was obtained unfairly and by fraud, or unlefs the 
plaintiff in ſuch action can make appear any concealment by fuch 
bankrupt to the value of ten pounds; and if a verdict pals for the 
deſendant, or the plaintiff ſhall become nonſuited, or judgment 
| be given againſt the plaintiff, the defendant ſhall recover his full 
(a) See 1. Terme offs (a). | | 
Cob C. B. 29. The certificate diſcharges the bankrupt from all debts, both joint 
OWP. 25- . . 
and ſeparate, that might have been proved under the commithon, 
MHorſer's Cafe, Therefore, where A. and B. joint partners in trade became bank. 
3. Atk. 24. 25 · rupts, and the joint creditors took out a commiſſion of bankrupt againſt 
2. Eq. Caſs them, and the ſeparate creditors of A. and B. took out ſeparate com- 
3 Hoon 226. miſſions againſt them reſpectively, Lon? Haxpwicks was df 
ters 23. opinion, that the ſeparate debts were diſcharged by the allowarce 
of the certificate on the joint commiſſion. So, on the other hand, 
if there be two partners, and one of them becomes a bankrupt, 
aud on a ſeparate commiſſion being ſued. out againſt him, his cer- 
tificate is allowed; this not only diſcharges the bankrupt of what 
he owed ſeparately, but alſo of what he owed jointly, and on the 
Determined by partnerſhip account; becauſe, by the act of parliament, the bankrupt, 


cc 
(t 
cc 
£c 
£6 
«c 
c«c 


cc 


' the Judges of upon making a full diſcovery and obtaining his certificate, is to be 


the King's qiſcharged of ALL his debts. Now, the debts he owes jointly with 
e wg By another are equally nis debts, as what he owes on his ſeparate ac- 
Parker, in the count; conſequently he is to be diſcharged of both his joint and ſepa- 
Caſe Ex pare- rate debts.— Thus, where ore STRAHAN and his partner had a joint 
Yale, 3 July, commiſſion taken out againſt them, under which they obtained a 

certificate; aſter which, one Wickxzs, who was a ſeparate creditor 
Twiſev Maſſey, Of STRAaHAaNs, and had obtained a judgment e the com- 
1. Atk 67 miffion or act of bankruptcy, kept him in execution, not- 
Si:npſon*sCale, withſtanding the certificate; SrRAHAN moved the Court of 
r. Atk. 138. King's Bench to be diſcharged : and the Court upon the authority 
2 Strange, of ſeveral caſes held, that as a ſeparate creditor might come in under 
b. 9995, ss a joint commiſſion, he was intitled to be diſcharged.— So alſo, th 
Eq. Cel. Ab.z54 Jo? : 5 arge . O Allo, the 
2. Vern, 7074, certificate diſcharges a bankrupt from a debt accruing before the 
2. Peere Wms. act of bankruptcy, though judgment is not obtained till after the 
certificate allowed: therefore, where one Cors had given a bail 
bond to the Sheriff, which was forfeited before the commiſſion by 
non-appearance, and an action was brought on this bail-bond, 
Bouteflour v. and he, being a bankrupt, obtained his certificate before the Judg- 
Coates. Cow- ment was ſigned, he applied to the Court to be relieved from exe- 


ad. heb cution on the judgment, and was diſcharged.— So alſo, if 4. be 


bound with B. as ſurety for the payment of a ſum certain, and 
bY 28 | take 


or ſuit 
krupts, 
3 and 
Wance 


d ſhall 
Uptcy, 
alning 
he de- 
e ſaid 
1s the 
y ſuch 
or the 
Sment 


1s full 
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take an abſolute bond from B. payable the day before the original Martin v.Ceurt 
bond will become due, and B. become bankrupt betore the day of 2, 

payment, A. may prove this debt under the commiſſion, and B. s eu. 15 4 
certificate Will be a bar to an act ion by A. on the counter-bond, | S od 
though A. does not pay the original bord till alter B. has com- 


mitted an act of bankruptcy. — So allo, when a huſband becomes Mills v. Wil. 


bankrupt and obtains his certificate, it is a complete bar to an liams, 1. Peere 
action brought againſt him for a debt owing by his wiſe before Wms. 250. 

the coverture.—So allo, in an action of debt for rent, the certificate 16. Mod. 160. 
will be a bar for ſo much as was due previous to the act of bank-, Batnes, 61. 


| ruptcy. An attachment allo for non-payment of money, being 
conſidered as a debt, is barred by the certificate; but it is no plea 2 Stra. 1132. 


in bar to an action of treſpaſs for meſne profits. — S0 allo, if a pougl. 584. 

trader in Ireland become bankrupt and obtain his certificate, it 

will operate as a diſcharge in an action brought in Englard on acooke, B. L. 
debt ariſing in Ireland; but a certificate under a commiſſion in 322. | 
England will not bar a debt contracted in the Weſt Indies.—A cer- geawes Lex 


| tificate does not diſcharge a bankrupt from a contingent debt which Mercatetia, 


» 


has not been reduced to a certainty, becauſe it cannot be proved 543-. 


under the commiſſion (a); neither will it diſcharge a bankrupt from I 


his own expreſs collateral covenant, which does not run with the . Proof of- 
land (6); neither will a certificate-obtained after judgment upon a bebte.“ 
bail bond againſt the bankrupt himſelf diſcharge the bond, although 4- Burr. 2443» 
it extinguilhes the original debt.— So alſo, an execution executed g 
againſt the goods of a bankrupt after his certificate is ſigned by the gira. 1196. 
creditors, is not invalidated by the ſubſequent allowance of it by 1. Wil. 41 
the Chancellor; for, although the caſe of GRAHAM v. BrxTox, 1. Tem Rep. 
which was a motion under 5. Geo. 2. c. 30. to diicharge the de- 361. 
TAE” | 2 1. Atk. 77. 
feudant out of cuſtody, was cited to ſlie that the operative force Stra. 1196. 
of a certificate ariſes from the conſent of the cx editors, and that, Burr. 308. 
the allowance of it, which is merely to prevent lurprize, has a | 
retroſpect to its beginning; yet the Court held, that the ſtatute 
related only to the diſcharging the ER SON of the bankrupt, and 
| . . . Tudway V. 
not to the releaſe of his G00Ds taken in execution. —8So allo, where gourn, 2. Burr, 
one ELIZ. Corlims gave a legacy of 200l. to one Coward, then Kep. 716. 
a bankrupt, whoſe certificate had at the time of her death been 
ſigned by four-fifths of his creditors in number ard value, and 
allo by the commiſſioners, but not gonfirmed and allowed by the 
Lord Keeper, the Judges were of opinion, that the bankrupt had 
no property in the legacy, but that it velted in his aſſignee for 
the benefit of his creditors; for an uncertificated bankrupt can have 
no property in his own right, although he, may as an executor in 
right of another; and therefore, if a bankrupt executor plead a falſe 
plea after commiſſion iſſued, he is liable for the coſts.— The cer- 1. Bl. Rep. 400. 
tificate will not diſcharge a bankrupt who is in cuſtody under an 
extent from the crown; neither will the allowance of a certificate 
diſcharge his ſureties; but if he obtain his certificate before his , 
. . . * . . . ; . 1. Atk. 
bail are fixed, it will diſcharge his bail; and although a prior com- 1. Ack. 84. 
=, | | | | 1. Burr. 244. 


* 


(6) It was determined in Trinity Term cannot be pleaded in bar of an action of 2. Burr. 716, 


1790, by the Court of Common Pleas, in Covenant for rett, 1, Term Rep. 
be caſe Mills v. Auriol, that ban>ruptcy C. B. 433. : - 
| 1 N imſſion 


lerm Rep. 


I erm Rep. | 


262. 
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|” 4 Aſuccini Digeſt of the 
2. Bl. Rep. 872 · miſſion be ſuperſeded by conſent, a ſecond bankruptcy does not 
Dong. 46. protect future effects, unleſs fifteen ſhillings in thei pound are paid 
3 under the ſecond commiſſion; and it is enacted by 5. Geo. 2. 
Conibcyte unc. 30. F. 9. © In caſe any commiſſion of bankruptcy ſhould iſſue 
cane e © againſt any perſon who ſhould have been diſcharged by virtue 
8 of this act, or ſhall have compounded with his creditors, or de- 
„ livered to them his eftate and effects, and been releaſed by them, 
* or been diſcharged by any act for the relief of inſolvent debtors, 
« then, and in either of thoſe caſes, the body only of ſuch perſon 
“ conforming as aforeſaid ſhall be free from arreſt and impriſon- 
* ment by virtue of this act; but the future eſtate and effects of 
« ſuch perſon ſhall remain liable to his creditors, as before the 
* making of this act, the tools of trade, the neceſſar y houſhold 
goods and furniture, and neceſſary wearing apparel of ſuch 
* bankrupt, and his wife and children, only excepted; unleſs the 
« eftate of ſuch perſon againſt whom ſuch commiſſion ſhould be 
« awarded, ſhould produce clear after all charges ſufficient to pay 
“ every creditor under the ſaid commiſſion, 158. in the pound for 
| « their reſpective debts.” | „ 
Bankrupt hav- By 5. Geo. 2. c. 30. f. 13. © If any bankrupt who ſhall have 
ing obtained his* obtained his certificate ſhall be taken in execution, or detained 
certificate, if « in priſon on account of any debts due or owing before he or ſhe 
dm bega begame bankrupt, by — that judgment was obtained before 
ion, may bediſ- 
charged by ap- ſuch certificate was allowed and confirmed, it ſhall and may be 
plying to a © lawful for any one or more of the Judges of the court wherein 
Judge. % judgment has been ſo obtained againſt ſuch bankrupt, on ſuch 
© bankrupt producing his or her certificate allowed and confirmed, 
to order any ſheriff or ſheriff's bailiff or officer, gaoler or keeper 
of any priſon, who hath or ſhall have any ſuch bankrupt in his 
« cuſtody by virtue of any ſuch execution, to diſcharge ſuch bank- 
« rupt out of cuſtody on ſuch execution, without payment of any 
| © fee or reward.” h : = 
a. Bl.Rep.725, But if the commiſſion appears to have been groſslyfraudulent, 
| the Court will not diſcharge a certificated bankrupt, notwithſtand- 
ing the poſitive directions of the legiflature : therefore, where it 
appeared that the debt for which the bankrupt was in cultody, 
was on a bill of exchange for ſixty pounds, deſcribing the defendant 
of Ruſſel fireet, Bloomſbury, and the commiſſion deſcribed him 
of the pariſh of St. Faith the Virgin, in Londoy, where he never 
lived, and the plaintiff had never heard of the commiſſion till 
after he had ſued out the writ, the Court refuſed to diſcharge 
Cowp. 823. him. If, however, the bankrupt is clearly entitled to his dil- 
| charge, he need not be ſurrendered by his bail, but the Court 
will in the firſt inftance order an execution to be entered on the 
bail-piece. 


Notwithſtanding the bankrupt's certificate extinguiſhes all thoſe 
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1. Atk. 6 debts which might have been proved under the commiſſion, yet, as 
kes he continues under a moral obligation to pay them if he ſhould 
ever have it in his power, he may make himſelf again liable at _— 


1 * 4 


gw. Rory W Sed © LAM [mY anal 9 — as — — 


1 FO ONE” ³˙· . ²˙:m—- ² 1 . , — Rr OE: 


or perſons choſen, or who ſhall be choſen, aſſignee or aſſignees of 
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by a new promiſe. Therefore, where one FzxTox purchaſed linen Trueman v. 
of Tzuzman, and gave him his promiſſory note of hand for the enton, Cowpe 
amount, but became bankrupt before it became due: ard aſter “9 ; 
the bankruptcy gave Txuzman another note of hand for the 
amount, in lieu of the former one; upon which ſecond note of 
hand Txuzman, not having proved the firſt note under the com- 
miſſion ſued him ſubſequent to the obtaining his certificate; it | 
was held, that the certificate was no bar to this demand. So alſo, Povgls 186 
in an action on a bond, where it was flated that the banErupt had. | 
paid intereſt on the bond after he had obtained his certificate; 
Lozd MansFitrD ſaid, there was no queſtion but that pay- 
ment of the intereſt by the bankrupt was an admiſſion by him 
that the principal ſum was then due, and that he was liable as on 
a new contract. So alſo, a bond and warrant of attorney to con- 


feſs a judgment given by a bankrupt after his bankruptcy for a 


debt contracted before, is not barred by his certificate, though 
given in priſon, and for the purpoſe of obtaining his liberty; for 


che Court held, that it was to be conſidered in the light of a new 


debt ariſing upon a new conſideration, v7z. to procure the defen- 1. Term Rep. 
dant's liberty, by which the old debt became extinguiſhed, and is 715. 

the e as if a new promiſe had been given for the ſame debt 

upon the ſame conſideration.— And Norz, on a general plea of 
bankruptcy under 5. Geo. 2. c. 30. the plaintiff may give £ con- 

dition of the bond on which the action is brought in evidence, to Dovgl. 160. 
ſhew that he is not barred by the certificate. So alſo, the defend- 

ant, in pleading the certificate, need not eſpecially plead that he has 

conformed according to the bankrupt acts, but may give the matter 

in evidence on the general iſſue. | L | 


{CHAPTER THE EIGHTH. 
Of the Dividend and Bankruprs Allowance. 


D the Roman Law of Ceſſion, if the debtor acquired any 1. Burn's Juſ- 
conſiderable property, ſubſequent to the giving up of his all, es 173» 

it was liable to the demands of his creditors ; but this did not ex- 

tend to ſuch allowance as was left to him on the ſcore of com- 


paſſion, for the maintenance of his family; and the Laws of 


England, although they compel a bankrupt to divide his effects 
for the benefit of his creditors, alſo entitle him to a decent and 
reaſonable allowance out of his effects for his future ſupport and 
maintenance, and to put him in a way of honeſt induſtry. It is 


therefore enacted by 5. Geo. 2. c. 30. H. 33. That every perſon Dividend to be 
made afterfour, 


the eſtate and effects of any bankrupt, ſhall, at ſome time after wels 5 


* the expiration of four months, and within twelve months from Three weeks 

* the time of iſſuing ſuch commiſſion, cauſe at leaſt twenty-one notice to be 

* days public notice to be given in the Loxpon GAZ ETI, of the given. 

* time and place the commiſſioners and aſſignees intend to meet, 
55 ä . | | « tg 
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to make a dividend or diſtribution of fuch bankrupt's eſtate and 
effects; at which time the creditors who have not before proved 
their debts, ſhall then be at liberty to prove the ſame ; which 


meeting for the city of Loxnpox, and all places within the bills 


of mortality, ſhall be at the GUDHALL of the ſaid city: and 
upon every ſuch meeting, the aſſignee or aſſignees ſhall produce 


to the ſaid commiſfioners and creditors then preſent, fair and juſt 


accounts of all his and their receipts and payments, touchin 
the ſaid bankrupt's eſtate and effects, and of what thal 
remain outſtanding, and the particulars thereof; and ſhall, if 
the creditors then preſent, or the major part of them, require 
the fame, be examined upon oath, or, being of the people called 
Quakers, upon ſolemn affirmation before the ſaid commiſhoners, 


or the major part of them, touching the truth ot ſuch accounts; 


and in fuch accounts the ſaid aſſignee or aſſignees ſhall be allowed, 
and retain all ſuch ſum and ſums of money as they ſhall have paid 
and expended in ſuing out and profecuting of ſuch committion, 
and all other juſt allowances on account of, and by reaſon or 
means of their being aſlignee or aſſignees; and the ſaid com- 
miſſioners, or the major part of them, ſhall order ſuch part of 
the neat produce of the Rid bankrupt's eſtate, as by ſuch ac- 
counts, or otherwiſe, ſhall appear to be in the hands of the ſaid 
aſſignees, as they or the major part of them ſhall think fit, to 
be forthwith divided amongſt ſuch of the bankrupt's creditors 
who have duly proved their debts under ſuch commiſſion, in pro- 
portion to their ſeveral and reſpective debts; and the com- 
miſſioners, or the major part of them, ſhall make ſuch their order 
for a dividend in writing under their hands, and ſhall cauſe one part 


of ſuch order to be filed amongſt the proceedings under the ſaid 


commiſſion, and ſhall deliver unto each of the aſhgnee or aſſignees 
under ſuch commiſſion a duplicate of ſuch their order, like- 
wile under the hands of the ſaid commiffioners; which order 
of diſtribution ſhall contain an account of the time and 
place of making ſuch order, and the ſum total, or quantum 
of all the debts proved under the ſaid commiſſion, and the ſum 
total of the money remaining in the hands of the affignee or aſ- 
ſignees to be divided, and how much in particular in the pourd 


is then ordered to be paid to every creditor under the ſaid com- 
miſſion ; and the ſaid aſſignee or affignees in purſuance of ſuch 


order, and without any deed or deeds of diſtribution to be made 


for that purpoſe, ſhall forthwith make ſuch dividend and diftribu- 


tion accordingly, and ſhall take receipts, in a book to be kept 
for that purpoſe, from each creditor, for the part or ſhare of ſuch 
dividend or diſtribution which he or they ſhall make and pay 
to each creditor reſpectively; and ſuch order and receipt ſhal 
be a full and effectual diſcharge to ſuch aſſignee, for fo much as hd 
fairly pay, purſuant to ſuch order as aforeſaid.” | | 
Alſo by 5. Geo. 2. c. 30. 9. 37. © Within eighteen months next after 
the iſſuing of any ſuch commiſſion as aforeſaid, the aſſignee or al- 
fignees 


6x 


in proportion to their ſeveral and ay 8 debts ; which ſecond diviced. 


be depending, or any part of the eſtate ſtanding out that can- 
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ſignees ſhall make a ſecond dividend of the bankrupt's eſtate and 
effects, in caſe the fame was not wholly divided upon the firſtt 
dividend ; and ſhall cauſe a notice to be inſerted in the Loxpon Notice to be 1a» 
Gaz ET TE, of the time and place the ſaid commiffiouers intengſerted in ns 
to meet, to make a ſecond dividend and diftribution of ſuch 5 


1 


« bankrupt's eſtate or effects, and for the creditors who ſhall not 


before have proved their debts, to come and prove the ſame; 


and at ſuch meeting every ſuch aſſignee or aſſignees ſhall produce Aſſigneestopro- 


upon oath or affirmation as aforeſaid, his her or their account duce their ac- 


or accounts of the bankrupt's eſtate and effects; and what money outs upon 
upon the balance thereof ſhall appear to be in his her or their 


hands, ſhall, by the like order of the commiſſioners, or the = 105 q 
major part of them, be forthwith divided among ſuch of the te der he 
bankrupt's creditors who ſhall have made due proof of their debts, balance to be 


wt at law or in equity ſhall Seconcdividend 
| to be final un» 


leſs, &c., 


dividend ſhall be final, unleſs any 


not have been diſpoſed of, or that the major part of the creditors 


ſhall not have agreed to be fold and diſpoſed of in manner afore- 


ſaid, or ualeſs ſome other or future eſtate or effects of the ſaid 
bankrupt ſhall afterward come to or veſt in the ſaid affignee or 
aſſignees; in which caſe the ſaid aſſignee or affignees ſhall, as 
ſoon as may be, convert ſuch future or other eſtate and effects 
into money, in manner aforeſaid, and ſhall, within two months 


next after the ſame ſhall be converted into money as aforeſaid, 


by the like order of the commiſſioners, or the major part of them, 

divide the ſame among ſuch aa . creditors who ſhall have 

made due proof of their debt under ſuch commiſſion.” | 

In the caſe of one Wrrrcavxcn, the aſſignees having refuſed: Atk. 91. 


to make a dividend, LoxD Ha RDWICOEkE ordered that they ſhould 
attend the commiſfioners at a fitting appointed for that purpoſe, 
and if the commiffioners thought it proper for the aſſignees to 
make a dividend, that they ſhould advertiſe it accordingly ; but - 


the Chancellor will not interpoſe until the four months allowed by 1. Alk. 10. 


the ſtatute are expired ; and perhaps it would be right previouſly 

to apply to the commiſſioners before any application is for this pur- | 

pole made to the Court, — The Court refuſed to admit a creditor to 1. atk. 111. 
a dividend who had delayed to prove his debt for fifteen years, 
when both the bankrupt and his affignees were dead ; for although 

the Court of Chancery is very liberal in admitting perſons to di- 

vidends, yet they muſt come in a reaſonable time, or account ſatiſ- 

factorily for the delay; and if admitted, it will be upon the terms 

of not diſturbing any former dividend. | | 


The affignee cannot flop a perſon's ſhare or dividend on accountr. Atk, 90. 


be own private debt owing to him from that perſon; and there- 


e, where a creditor brought an action of af/am7/t for his ſhare 


of a bankrupt's eſtate, under an order of the commiſſioners for a 


dividend, it was held that the action would lie, that the proceed- 
ings before the commiſſioners were corclufive evidence of the debt, 


and 


. 


{ lo wance. (t 


—— —— 
——— 


152 A Aluccint Digeſt of the 
Bowen v. Bul- and that the aſſignees could not ſet off a debt due to them from the 
— Benet. plaintiff but in a caſe where the creditor had been co-ſurety with 
407. 5 the aſſignee, and the aſſignee had paid the whole debt, the Chan- 
Co-ke's B. L. cellor allowed the affignee to retain the dividend by way of reim- 
543 burſement. | . 3 
Bankrupt'e al- By 5. Geo. 2. c. 30. C. 7. All and every perſon and perſons 
fo become or to become bankrupts as aforeſaid, who ſhall, 
* within the time limited by this act, ſurrender him her or them- 
«* ſelves, to the acting commiſſioners named and authorized in or 
by any commifſſion of bankrupt, awarded or to be awarded againſt 
* him her or them, and in all things conform as in and by this 
Five per cent.“ act is directed, ſhall be allowed the ſum of five pounds per cent m 
it he pay los.“ out of the neat produce of all the eſtate that ſhall be recovered 
in the pound. „ jn and received, which ſhall be paid unto him her or them 
| „by the aſſignee or aſſignees of the faid commiſſioners, in caſe 
the neat produce of the ſaid eftate, after ſuch allowance made, 
„ ſhall be {cient to pay the creditors of the ſaid bankrupt, who 
have proved their debts under the ſaid commiſſion, the ſum of 
* ten ſhillings in the pound, and fo as the ſaid five pounds per 
* centum ſhall not amount in the whole to above the 16 of two 
hundred pounds. And in cafe the neat produce of the ſaid eſtate 
* ſhall, over and above the allowance hereafter mentioned, be 
* ſufficient to pay the ſaid creditors the ſum of twelve ſhillings and 
* ſixpence in the pound for their reſpective debts ; that then all 
and every perſon or perſons ſo conforming ſhall be allowed the ſum of 
Sevenanda half“ ſeven pounds ten ſhillings per centum, out of ſuch neat produce, 
per cent 8 to be paid by ſuch aſſignee or aſſignees, ſo as ſuch ſeven pounds 
p EY „ {ſhillings per centum ſhall not amount in the whole to above the 
oe * ſum of two hundred and fifty pounds. And in caſe the neat 
20 2 0 of the ſaid eſtate ſhall, over and above the allowance 
* hereafter made, be ſufficient to pay the ſaid creditors the ſum of 
« fifteen ſhillings in the pound for their reſpective debts, that then 
* all and every ſuch perſon and perſons ſo conforming ſhall be 
Ten per cent. it, allowed the ſum of ten pounds per cent um, out of ſuch neat pro- 
be pay 15%. in“ duce; to be paid by the aſſignee or aſſignees ſo as ſuch ten pounds 


the pound. © py centum ſhall not amount in the whole to above the ſum of 


EN” three hundred pounds; and every ſuch bankrupt ſhall be dif- 
| charged from all debts by him, her or them, due or owing at the 
| * time that he, ſhe, or they did become bankrupt.” ; 

A bankrupt is not entitled to his allowance until he has obtained 
his certificate; and therefore, where the widow and adminiſtratrix 
of one Gzezs, a bankrupt, petitioned the Chancellor to order the 
aſſignees to pay her ſuch money as was due on account of her huſ- 
band's allowance, and it appeared, that although he had fſurren- 
dered, and in every reſpect conformed, yet as he had not obtaigeC 

1. Alk. 208. his certificate, Lozp Hazpwicks diſmiſſed the petition ; for, if 

even the creditors ſhould conſent to give it him before, it wcald be 
of no ſervice ; for, being uncertificated, it would be liable in his 
hands to fausfy any of their debts, and they might thereby take it 

| | : from 


only entitled to one allowance among them all, according to the 340. 


* which ſhall be paid and ſatisfied to their ſaid creditors, as in the 


- 


Laws relating to Bankrupts, I53 
from him again the next moment.—Bankrupts are not entitled to 1 
their allowance under 5. Geo. 2. c. 30. before recited, till a NAI E Rf 2 Senie 
DIVIDEND is made, for it cannot be ſeen before, whether they will 1. Ak, 408. 
be entitled to any allowance at all; but where a bankrupt is even- 

tually entitled to any allowance, the right ſhall extend, on his death, 

to his perſonal repreſentative. Partners who become bankrupts, are C, cxe's B U 


dividend mode, and not to ſeveral allowances; but it cught to be 

dealt out to them according to the proportion which the ſurpluſſes of 

each of their ſeparate eſtates, after payment of their reſpective ſe- 
arate debts, and as their reſpective moieties of their joint eſtates 

n contributed to their joint debts — 3 "pu | 
By 13. Eliz. c. 7. C. 4. The commiſſioners, upon lawful requeſt Come 3 

made to them by the bankrupt, ſhall make a true declaration to 2 lace tothe 

him of the employing and beſtowing of his lands, tenements, of- bankrupt how 

«* fices, fees, goods, 43 and debts ſo paid and fatisfied to his they bave dife 

« creditors, and alſo make payment of the. overplus of the ſame to 2 5 bis 

+ Þ ' 2 3”, » pay 

“ ſuch bankrupt, his executors, adminiſtrators, or affigns.” And by ine overplus to 

the 1 Jac, I. c. 15. H 15. it is again enafted, © That ſuch of the him, if any. 

„ commiſſioners as ſhall put the id commiſſion in execution, ſhall, 

« upon lawful requeſt to them made by the ſaid bankrupt, not only 

* make a true declaration to the {aid bankrupt, of the employing 

and ene, of his, her, or their lands, tenements, and here- 

« ditaments, offices, fees, goods, wares, money, chattels, and debts, 
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like caſe limited or appointed by the 13. Eliz. but alſo make 
* paymefit of the overplus of the ſame, if any ſuch ſhall be, to 
©* the ſaid bankrupts, their executors, adminiſtrators, and affigns, 
“And the ſaid bankrupts, after full ſatisfaction of the ſaid cre- 
«* ditors, ſhall have full power and authority to recover and receive 
the refidue and remainder of the debts to them owing.” 

The commiſſioners, in admitting creditors to prove their debts, 
are to ſtop the allowance of mice on ſuch debts as carry intereſt, 
and not permit it to be computed beyond the time of the bank- 
ruptcy ; but if the eſtate ſhould turn out ſolvent, then ſuch creditors 
whole debts carry intereſt are intitled to receive the fame before ö 
any ſurplus is paid over to the bankrupt : therefore, where it was 1. Alk. 244. 
referred to a Maſter to ſettle what was due to creditors under a | 
commiſſion againſt one Rooxs, in order that the commiſſion on 
payment of the ſums due, ſhould be ſuperſeded ; and the creditors, 
after report, infiſted that they were entitled to intereſt on the ſeveral 
ſums from the time of the report; the Chancellor, on its appearing 


that there was a ſufficient eſtate for this purpoſe, ordered that the 
intereſt ſhould be calculated and paid accordingly. =» 
8 8 


154 4 ſuccint Digeſt of the 


| 5. 8 CHAPTER THE NIN TH. 
| | | Of ſuperſeding the Commiſſion. 1 5 


Green 20.818. WRIT of Superſedeas muſt iſſue under the THz GREAT SEAL; 
| 1 Atk. 160. and when obtained, and each commiſſioner ſerved with 2 
102. 135 145 copy, it ſeems to be full as effectual to vacate all proceedings had 
| 1868 102. under it, as the commiſſion itſelf was to authorize the ener 
6 2. Peere Wms. to proceed; for when a bankrupt pays off all his creditors, or com- 
545, pounds With all of them, he becomes a new man; and the ſatis- 
5 faction they receive in the firſt caſe, and the conſent they uſually 
give in the ſecond to ſuperſede the commiſſion, are the grounds 
upon which it generally iſſues, although it may he obtained on ac- 
count of ſome legal informality in the proceedings, as that the 
bankrupt was not a trader, that the commiffion was not opened till 
three months after it iflued, and the like: but the ifluing of this 
writ being diſcretionary in the Chancellor, if there appears any 
thing unfair or fraudulent in the proceedings, or if 5 cireum- 
ſtances of the caſe 3 the petitioner in any unfavourable point of 
view, he will refuſe the writ, and leave the party to bring an 
action at law in order to try the truth of the fag upon Which the 
petition, in the caſe of informality, is founded; or whether he was 
not a trader; or whether the commiſſion did not iſſue in due time, 
The mode of obtaining it by conſent, is to procure a certificate 
from the commiſfioners of all the creditors who have proved their 
debts, who muſt teſtify their conſent ; and on theſe eee 
petition is preſented to the Chancellor, praying, that a writ of | 

ſuperſede as may forthwith iſſue at the petitioner's expence, and ii 

no impediment ariſes, he will iſſue the writ accordingly, 

i 1 rapes creditor may agree to ſuperſede the commiſſion, 1 
i. Vern. 409. but the other creditors, who were not petitioning ones, may renew Gf 


„Ch. Cal. . 2 "1% e 8 
A ry it, and revoke the ſaperſedeas, eſpecially if it was within four ma 
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months after granting the old commiſſion. | oy 

. A new commiſſion ſuperſedes an old one; which may be done {cr 
15 » g — Wy . . 

Freem. 270. by the GREAT Skar, by reaſon of the miſbehaviour of the com- en: 

2. Will. $45. miſfioners for the cauſes before mentioned. 5 1 

Caf. in Chan. And by 5 Geo. 2. c. 30. 0. 24. it is enacted, That if any 0 

* « bankrupt ſhall, after iſſuing of any commiſſion againſt him, pay 6. 


to the perfon who ſued out the ſame, or otherwiſe give or deliver « 

to ſuch perſon goods or any other ſatisfact ion or ſecurity for his debt, 6 

« whereby ſuch perſon ſuing out ſuch commiſſion ſhall privately have « 

- LEW % and receive more in the pourd in reſpect of his debt than the « 
| „ other creditors.; fuch payment of money, or delivery of goods, G 
or giving greater or other ſecurity or ſatisfaction, ſhall be deemed 

„ and taken to be ſuch an act of bankruptcy whereon, on good . 
proof thereof, ſuch commiſſion ſhall and may be surRRSEDED. 4 

« And the Lord Chancellor, &c. is authorized to award to ary ſ «© 

« creditor or creditors petitioning another commiſſion ; and fuch EY 

„ perſon fo taking or receiving ſuch goods or other ſatisfaction « 

„ as aforeſaid, thall forfeit, as well his whole debt, as the whole 4 


© he {hall have taken or received,” X& e. 


CHAP, 


a6 


Laus relating to Bankrupts, 
eNarT%> ext wana 
Of 2 Second Bankruptcy. 


E . , | | der a lecond 
« ruptcy ſhould iſſue againſt any perſon or perſons who {ſhall e 


have been diſcharged by virtue of this act under any com- 1, gicharges 
„ miſſion of bankruptcy, or ſhall have compounded with his che perſos. 
« her or their creditors, or delivered to them, his her or their 
« eſtate or effects, and been releaſed by them, or been diſcharged 
by any act for the relief of inſolvent debtors, after the time afore- 
4 ſaid; that then, and in either of thoſe eaſes, the body and bodies 
only of ſuch perſon and perſons conforming as aforeſaid, ſhall 


| B 5. Geo. 2. c. 30. f. 9. In cafe any commiſſion of bank- Certificate uns 


Future effects 
liable, except, 


be free from arreſt and impriſonment by virtue of this act; bur, "oP di- 


© the future eſtate and effects of every fuch perſon and perſors ſhall ,jqenq of 15. 
remain liable to his her or their creditors, as before the making in the pound 


of this at (the tools of trade, the neceſſary. houſhold goods and urderthetecond 


4 furniture, and the neceſſary wearing apparel of ſuch bankrupt commiſſions 


and his wife and children only ee e unleſs the eftate of ſuch 


« perſon or perſons againſt whom ſuch commiſſion ſhall be awarded, 
* ſhall produce clear, after all charges, ſufficient to pay evey 

* creditor under the ſaid commiſſion fifteen ſhillings in the pound 

for their reſpect ive debts.” . . ; 


C H APTER THE ELEVEN T H. 
Of the Power of the Commiſſioners; and the Aſſignees. 


EO power of the commiſſioners conſiſts in declaring the party 
a bankrupt ; in ſeizing the property of which he is in poſ- 
&flion ; of apprehending the bankrupt ; of recovering that which 
may be concealed; and of protecting his perſon. N 
1. As to declaring the party bankrupt, we have already de- 
ſeribed the manner in which this is to be performed; and it is | | 
enacted by 1. Jac. 1. c. t5. 6. 17. © That after any commiſſion ſued Commiſiioners 
forth and dealt in by the commiſſioners, if the offender happen mayproce edum 
to die before the commiſſioners ſhall diſtribute the goods, lands, g, „ 
* and debts of the offenders or any of them by force of the ſtatute Ii Make A it 
13. Eliz, or of this ſtatute, or either of them, then nevertheleſs before ine pace 
the ſaid commiſſioners ſhall and may in that caſe proceed in exesty's death. 
cution in and upon the ſaid commiſſion, for and concerning the 
* offenders 83 lands, tenements, hereditaments and debts, in 
ſuch fort as they might have done if the party offender were living.” 
2. As to ſeizing the bankrupt's property, it is enacted by 13. Eliz. 
c. 7. 9. 2. That the commiſſioners ſhall have full power and The authority. 


* authority to take, by their diſcretions, ſuch order and direction of the commit- 
1 Wel ſioners over the 


bankrupi's pio- 


4 


Wich all his or her lands, tenements, and hereditaments, 


& copy or cuſtomary hold or freehold, Which he ur ſhe ſhall have perty. 


* in his or her own right before he or ſhe became bankrupts, 


* and alfo, with all ſuch lands, tenements, and hereditaments, as 
35 A <« ſuch 
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Power of the 21. 


commiſſioners « 
to grant War- cc 
rat» to break, 
oben houſes, 

c. ot the . 
bankruptwhece“ 
his property ee 
ſhall be reputed, 
to be, and to 


ſeize the lame. 
ve 


cc 


(e 


1. Atk. Rep, 2 
136, 


d fuccinit Digeſt of the 


ſach perſon ſhall have purchaſed or obtained for money or other 
recompcuce, jointly with his wife, children, or child, to the only 
ule of ſuch oitender or offenders, in, of, or for ſuch ule, intereſt, 
right, or title, as fuch offender or offenders then ſhall have in 
the lame which he or ſhe may lawſully "depart withal, or with 
any perion or perſons of truſt to any ſecret ule of ſuch offender 


or offenders, and alſo with his or her money, goods, chattels, 


wares, merchandizes, and debts, whereloever they may be ſound 
or known, and cauſe the ſaid lands, tenements, fees, annuities, 
offices, goods, chattels, wares, merchandizes, and debts, to be 
learched, viewed, ſold and appraiſed to the beſt value they may,” 

Lord PEMEBERTON, in the reign of Charles the Second, reſolved, 


at Guildhall, that commiſſioners of bankrupt, caunot break open 


a houſe to ſearch for the ban krupt's goods, unlels it be che bank- 
rupt's goods in the houle of the bankrupt. But it is enacted by 

78 1. c. 19. H. 8. after reciting that “ ſome doubt is con- 
ceived, whether the commitſioners, in caſe of reſiſtance, have power 
by che former laws to break open, or cauſe to be broken open, 
the houſe or houles of ſuch bankrupts, which they have not, 
the remedies by the former laws given will be-to little eflect: 


That in execution of the ſaid commiſſion, it thall be lawſul to 


and for the {aid commiſſioners, or the greater part of them, or 


any other perſon or officer by them, or the greater part of them, 


to be deputed and appointed by their warrant or warrants, under 
their hands and ſeals, to break open the houſe or houſes, cham- 
bers ſhops, warehauſes, doors, 


ſhall be reputed to be, and to ſeize upon, and order the body, 
goods, chattels, ready money, and other eſtate of ſuch bankrupt, 


as by the ſaid former laws are limited and appointed, whether 


it be by impriſonment of his body or otherwite, as to the ſaid 
commiſſioners, or the greater part of them, ſhall be thought meet.” 
Havcockx, a filkman, entered into partnerſhip wich Fzaxcis, 
dealer in coals, to be mutually partners in both trades. Some 


years afterwards they agreed to diſſolve the partnerſhip, and at 


the time of the diſſolution, upon the balancing of accounts, FRAx- 
cis gave Haycock a releale of all demands, and took upon 
him the payment of the debts due from the coal trade, and Hav- 


cock the payment of the debts from the filk trade; and the 


reſpective debts were afligned accordingly. © Haycocx died, 
and ſoon after his death a commifſion of bankruptcy was taken 
out againſt Fzaxcis, and by virtue of a warrant of ſeizure, 


the meſſenger under the 


commiſſion attempted to 1eize the 


eflects of Haycocx in the hands of his repreſentative, who 
oppoled the meflenger, and turned him out of eee 


8 was prelerred by the aflignee of 
P 3 . | 
was of opinion, that by virtue of the releaſe from Francais to 


Harcocx, the whole property of the filk trade from the df- 


* 


: RANCIS, com- 
laining of this force upon the miefienger. Lord Chancellor 


ſolution 


trunks, or cheſts of che ſaid 
bankrupt, where the ſaid bankrupt, or any of his goods or eſtate 


„town of Brxwicx uron Two, and they are hereby im- 


Laws relating to Bankrupts. 
ſolution of the . partnerſhip veſted in HAvcock, and that the 
aſſignee could ſtand in no better light than Fzxancis himſelt, 
who had relinquithed all his claim, and therefore that the goods 
of Harcock ought not to have been ſeized at all under the com- 
miſſion againſt Francis, But though the taking of thele goods by 
the meſſenger was illegal, yet the turning him out of po- 
leflion by force could not be juſtified, for the owner of the goods 
ought to have aſſerted his right by a due courſe of law; how- | 
ever, the evidence on the part of the petitioner was fo ſlight, 
that it did not by any means ſupport the charge, and there» 
fore his Lordihip diſmiſſed the petition, with coſts, £7 
3. As to apprehending the bankrupt, beſides the powers already 
deſcribed to be given to 5 commiſſioners, it is further enacted, vß | 
5. Geo. 2. c. 30. 9. 14. That upon certificate made under the Commiſſioners 
„hands and ſeals of the commiſſioners, that ſuch commitſion is nA ro: 
« iſſued, and ſuch perſon proved before them to become bankrupt, pad Cen 
4 it ſhall and may be lawtul, to and for all or any of the juſtices of is become 
% his Majeſty's court of King's Bench, or Common Pleas, or baukrups, 
% barons of che court of Exchequer, and to and for all and every 
the juſtices of the peace within that part of the kingdom of Gzzar 


„ BRTTAIN called Exciand, the dominion of Walks, and Upon foch cer- 
tificate judges 


; 7 | &c. are require 


* pole made, to grant their warrant under their hands and ſeals, their warrant 
„for the taking and apprehending ſuch perſon, and him to com- for apprehend- 


* mit to the common gaol of the county where he ſhall be ſo ing the banke 
| rupt, and to 


* apprehended and taken, there to remain, until he be removed commit him to 


* by order of the ſaid commiſſioners, or the major part of them, gaol. 
by warrant under their hands aud ſeals; and the 
* keeper, to whoſe cuſtody ſuch perſon ſhall be committed, is here- dy commiſſioa- 
* by required to take and receive ſuch perſon into his cuſtody ;©'* Warrant. 

* and forthwith to give notice to one or more of the. ſaid com- Gaoler require 


* nuffioners in the ſaid commiſſion named, of ſuch perſon being in ed to receive 
' | ſuch bankrupe 


4 his cuſtody ; to the intent, the ſaid commitlioners may ſend 1 EeIr;,, his cuſto- 


* warrant to ſuch gaoler or keeper (which they are hereby im-q,, 


powered and required forthwith to ſend) for the delivering ſuch 


* bankrupt to the perſon or perſons named in ſuch warrant, who 


* ſhall be thereby authorized to convey and bring ſuch*perſon to 


the ſaid commuſſioners, in order to ſuch examination ard diſ- 


covering as aforeſaid. And the laid commiſſioners are hereby Comr iMoners 


* hkewiſe authorized and impowered, by ſuch their warrant, orinpewered to 


any other warrant, to take and ſeize any of the goods, wares, . ee ba 


merchandizes, and effects of ſuch bankrupt (the necefiary Wear- rupl's effefte. 
© 1ng apparel of ſuch bankrupt or of his wile or children, only _ 


* excepted), and any of his books, papers, or writings, which ſhall 
be e in the cuſtody or poſſeſſion of ſuch bankiupt, or cf 


any other e in any priſon or priſous Mhatſcever, any 


cuſtom or uſage to the contrary in any wiſe notwithflanding. 


4. As 


aoler or To be removed 


158 
Molloy, 235. 


Cooke's B. L. 


. 149. 


See alſo upon 
th's ſubject, 
Ante, 120. to 
36. 


Upon com- 
plaint made to 
the commiſh- 


A ſuccinft Digeſt of the 

4. As to the reclaiming concealed effects, it is ſaid, that 
where goods have been fent by a ban krupt on board a ſhip to be 
conveyed to his correſpondents abroad, the commiſſioners cannot 


ſeize and take them away without paying the freight; and 
ſhould the party refuſe obedience to the commiſſioners warrant of 


ſeizure, it was the opinion of Siz_ PETER KinG, that it is not 


ſuch a contempt for which an attachment ought to ifiue : but this 


ſeems rather contrary to the opinion of Loxb HarxDwicks in 


the caſe of Haycocx before mentioned. Jo enable the com- 
miſſioners, however more eftectually to diſcover and reclaim any 
latent property belonging to the bankrupt, it is enacted, by the 


13. Eliz. c. 7. 9. 5. © That upon complaint made to the com- 


* miſhoners by any party grieved as is aforeſaid, concerning the 


oners by any 
pity grieved, 
ſuſpectiog the 
goods, &c. of « 
the bankrupt to 
be in the poſ+ _, 
ſeſſion of any 
perion, or any 
perſon to be in- 
oebted tothe « 
bankrupt. cc 
the com miſſi - 
oners ſhall call 
before them 
ſuch perſons, « 


£c 


&c, 40 
and examine 
them. 5 


cc 
cc 


_ 4 


lf ſuch perfon 


do not diſcloſe c« 
the truth or dog, 
deny to wear, . 


4 


cc 


he ſha'l forfeit c« 
double the va- 4 
jue of all ſuch 
goods, &c, 


How forfeiture 
to be Jevieds 


« premites, knowing, ſuppoſing, or ſuſpecting any of the goods, 


„ chattels, wares, merchandizes, or debts, of ſuch offender or 


debtor to be in the cuſtody, uſe, occupying, keeping, or poſ- 
ſeffion of any perſon, or any perſon indebted, or to be indebted 
to any ſuch offender, and do make relation thereof to the ſaid com- 
miſſioners; the ſaid commiſſioners ſhall have full power and au- 


* thority to ſend for and call before them, by ſuch proceſs, ways, 


or means, as they ſhall think convenient by their diſcretion, all 
ſuch perſons fo known, ſuſpected, or ſuppoſed to have any ſuch 
goods, & c. in his or their cuſtody, uſe, occupation, keeping, 
or poſſeſſion, or ſuppoſed or ſuſpected to be indebted to fuch 
offender ; and upon their appearance to examine them and every 
of them, as well by their oaths as otherwiſe, by ſuch ways and 


means as the ſaid commiffioners, or the more part of them, by 


their diſcretions, ſhall think meet and convenient, for and upon 
the ſpecialty, certainty, true declaration and knowledge of all 
and fingular ſuch goods, chattels, wares, merchandizes, and 
debts, of any ſuch offender as be ſuppoſed or ſuſpected to be in 


his or their cuſtody, uſe, occupation, or poſſeſſion; and for and 


upon all ſuch debt as by them or any of them ſhall be ſuppoſed 


or ſuſpected to be owing to any ſuch offender or offenders.” 

And by 13. Eliz, c. 7. O. 6. it is enacted, If any ſuch perſon 
upon Juch examination do not diſcloſe and plainly declare and ſhew 
the whole truth of ſuch things as he or they ſhall be examined of 


concerning the premiſes to his N do deny to ſwear; 
then every ſuch perſon fo denying to ſwear, or being examined 


do not declare the plain and whole truth concerning the premiſes, 
upon due proot thereof to be made before the ſaid commiſſioners, 
or the more part of them, by witneſs, examination, or otherwiſe, 
as to the faid commiſſioners, or the more part of them, ſhall 
ſeem ſufficient in that behalf, ſhall loſe and forfeit double the 


value of all ſuch goods, chattels, wares, merchandizes, and debts, 

* by them or any of them fo concealed, and mot wholly and 
plainly declared and ſhewed ; which forfeiture ſhall be levied 
by the ſaid commiſſioners, or the more part of them, of the 
b ; . lands, 


8 8 


4 
« 


- 
* 


4 
« 
« 
6 
« 
40 


y 
(1 


Laws relating to Bankrupts. 


lands, tenements, hereditaments, goods, and chattels of ſuch 


perſon ſo deny ing to ſwear, or not difclofing the whole truth as 


is aforeſaid, and by ſuch ways and means, and in ſuch manner 
and form as is before limited and appointed for the principal of- 


fender or offenders, debtor or debtors; and the ſame forfeiture 


or forfeitures to be diſtributed or employed to and for the ſa- | 
tisfact ion and payment of the debts of the ſaid creditor or cre-o be diſtri- 
ditors, in ſuch like manner rate and form as is before declaredbuted for ſatiſ- 
concerning the ordering of the lands and tenements, offices, fees, faction of the 
goods, ard chattels of ſuch offender or offenders, debtor or cteditors. 


debtors, as is aforeſaid.” 


eth the realm, or ſhall keep his or their houſe or houſes, or 
otherwiſe abſent him or themſelves, or take ſanctuary, or 


And by 13. Eliz. c. 7. G. 7. it is ſurther enacted, © If ah - 


any time before or after that any ſuch perſon or perſons depart- 


ſuffer him or themſelves to be arreſted, outlawed, or yield his or 


their bodies to priſon as is aforeſaid, any perſon or perſons do 
fraudulently, by covin or colluſion, claim, demand, recover, 
poſſeſs, or detain any debts, duties, goods, chattels, lands, or 


tenements, by writing, truſt, or otherwiſe, which were or ſhall 


be due, belonging, or appertaining to any ſuch offender or of- pets, &c, 


to the juſt value thereof, before the ſaid commiſſioners ſo to be 
appointed, or the more part of them, as is aforeſaid, and the 
2255 to proceed bona fide without fraud or covin; that then 
every ſuch perſon or perſon ſo craftily demanding, claiming, 


having, poſſeſſing, or detaining any ſuch debt, duty, or other Perſons 


fenders, other than ſuch as he or they can and do prove to be duefraudulent 


by right and conſcience, in form aforeſaid, for money paid, claimed on 
wares delivered, or other juſt conſideration or cauſe reaſonable, 3 


claims 


thing as is aforeſaid, ſhall forfeit and loſe double as much as he or ing (hall forfeit 
they ſhall fo claim, demand, detain, or poſſeſs; which ſaid double, to be 


ſons, being know, ſuppoſed, or ſuſpected, to have or detain an 


forfeiture ſhall be levied, recovered, and employed in manner *©<overed and 
and form as is afore rehearſed.” “ | „ 
By 1. Jac. 1. c. 15. $. 10. it is enacted, If any perſon or per- 


levied as afore- 
iaid; 


7 Perſons ſuſpec- 


part of the lands, tenements or hereditaments, goods, chattels, or ted of having 
debts of the ſaid bankrupt, or to be indebted to, or for the bankrupt's 
benefit of the ſaid bankrupt, ſhall, after lawful warning to g2odcatterlaw- 


the perſon or perſons given to come before the ſaid commiſ- 


ſioners, or the greater part of them, to be examined according 
to the intent of the ſaid ſtatutes, refuſe to come, or ſhall not 


come before the ſaid commiſſioners, at the time appointed, hav- 


ing no lawful impediment (ſuch as ſhall be admitted, and al- 


ful warning re» 


fuling to come, 


lowed of, by the faid commiſſioners, or the more part of them, 


and which ſhall be then fignified or made known to the ſaid 


commiſfioners at the time of their aſſembly); or that any ſuch 


perſon or perſons, having knowledge or warning of any other 


aſſembly or meeting of the ſaid commiſſioners, again, ſhall 
not come, and appear before them, at Juch time as he or the 


* lawfully 


2d. Summon:. 
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. «c 
er being come, « 
refuſe to be 
ſworn, & c. 


ce 
lawful; or the c< 
commifioners 
to com mit tuch 

perlons; Bk: 


41. 
«c 
cc 
— . 
and to dire 
warrants to ar- 


as ſhall refuſe cc 
to come, « 
7 440 
and, upon re- 
fufal, to com- 
mit them co 
priſon. 40 
| SP. 
cc 

cc 


ED 40 
Witneſſes ſum. 
moned to have wi 


coſts, 
. cc 


cc 


Perſons guilty © 


of perjury, or « 


procuringothers 


to commit per- 
Jury to be in- 
dicted. | 
cc 
cc 


cc 


Forfeitures un- 
der this act to « 
be ſued for by ,, 
the creditors 


only. 


A ſiiccin Digeſt of the | 
lawfully may come, having no ſuch lawful impediment as ſhall 
then be made known to the ſaid commiſſioners, and by them 
admitted, and allowed of as aforeſaid; or, being come before 


them, ſhall refuſe to be ſworn, and to make anſwer to ſuch inter- 


rogatories as ſhall be adminiſtered unto him or them, accord- 
ing to the true intent and meaning of the faid ſtatutes, made in 
the laid thirteenth year of the reign of our ſaid late ſovereign 
Lady Queen ELZABFETH, or of this preſent act; that when 
it ſhall be lawful for the ſaid commiſſioners, or for the greater 
part of them, to commit to ſuch ward and priſon as to them, 
or the greater part of them, ſhall be thought meet, all ſuch per- 
fon and perſons as ſhall fo refuſe to be ſworn, and make anfwer 
to fuch interrogatories as ſhall be ſo adminiſtered as aforeſaid; 
and alſo to direct their warrants to ſuch perſon or perſons as to 
them, or the greater part of them, ſhall be thought meet, to ap- 


* prehend and arreſt ſuch perſon or perſons as ſhall refuſe to come 


„and appear before them as aforeſaid, and to bring him, her, or 
reltſuch per ſons“ 


them, before the ſaid commiſſioners, or the greater part of them, 
to be examined as above ſaid; and upon his, her, or their re- 
faſal to come or to be examined before the ſaid commiſſioners, 
as aforeſaid, to commit the ſaid party ſo refuſing to ſuch priſon 


* as the faid commiſſioners, or the greater part of them, fall 


think meet, there to remain without bail or mainprize, until 
ſuch time as the faid perſon ſo refuſing to come, or to be ſworn 
to anſwer before the ſaid commiſſioners, ſhall ſubmit him or 
herſelf to the ſaid commiſſioners, and be by them examined, 
according to the true intent of the ſaid ſtatute and of this 
reſent act.“ | LT | 
t by 1. Jac. 1. c. 15. G. II. it is provided, That ſuch witneſſes 

as ſhall be ſo ſent for ſhall have ſuch coſts and charges as the 


commiſſioners in their diſcretion ſhall think fit; the ſame charges 
to be rateably borne by the creditors of the ſaid bankrupt, ac- 


cording to the proportion of each of their ſeveral debts. And 
if any perſon or perſons, other than the bankrupt, either by 
ſubornation, unlawful procurement, finiſter perſuaſion, or 
means of any others, or by his own act, conſent, or agreement, 
ſhall wilfully and corruptly commit, any manner of wilful per- 
jury by his depoſition to be taken before the ſaid commiſſioners 
or the greater part of them as aforeſaid; that then the party, 
or parties ſo offending, and all and every perſon ard perſons 
that ſhall unlawfully and corruptly procure any ſuch unlawtul, 
wilful, and corrupt perjury, ſhall or may therefore be indicted 
in any of the king's majeſty's courts of record, and after his 


or their conviction thereof ſhall 'incur ſuch forfeiture, and re- 


ceive and ſuffer ſuch pains and puniſhments, as are limited by 


the ſtatute made concerning perjury in the fifth year of the | 
"reign of our late ſovereign Lady Queen Elizabeth.“ 


By 1. Jac, 1. c. 15. H. 12. it is further enacted, That all ard 
every fum and ſums of money which ſhall be forfeited by force cf 
this preſent act, ſhall be ſued for ard recovered, by the faid 


«© .creditc7s 


A RD «o Cc, www oo. a Aa 4 . a>: 3 8 
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One Lingoop being declared a bankrupt, and the three fittings 2, ld. Ca. 
t Guildhall advertiſed ; the commiffioners, upon the examination of Ab. 99. Ph 
witneſſes in the intermediate time, finding that he was removing | 9 


and concealing his effects, ſummoned him to appear before them 

the next day from the date of the ſummons, and on his refuſing to 

come, certified this fact to Mr. Jus ricx CHAT IE, who committed 
him to Newgate; and on the keeper's ſending notice thereof to the 
commiſſioners, they brought him before them upon their own war- 

rant, and, on his refuſing to be examined, recommitted him to New- by 
gate. The bankrupt petitioned Loxpd HARDWICkE to te diſ- _- 
charged, as being illegally committed; but bis Lordſhip was of ; 
opinion, that the certificate was purſuart to the powers given to | Me 
he commiſſioners under the ſtatute of bankruptcy, and that where 2 
they have full evidence of his intention to ſecrete his effects, they by 
may examine him in the intermediate time between the declaration _ 4 


af bankruptcy and the ſittings at Guildhall 


| 1 0 part of them, be lawfully adjudged or declared to be a 
a 


wives of all and every ſuch bankrupt, for the finding out and 


refuſing to be ſworn and examined, or for not diſcloſing the of 
truth upon his or their examination or examinations, as in and 5 


and provided againſt any other perſon or perſons in like 


By 21. Jac. 1 9. 6 9 For the better diviſion and diſtribution Com milGoners 
of the lands, tenements, he 


out anddiſcovery of the truth a 
due and owing to all ſuch creditor and creditors, as ſhall ſeek 


Laws relating to Bankrupts. — —_ 
creditors only, or any of them that will ſue for the ſame, by action and Dow 7 
of debt, bill, plaint, or information, in any of the King's Aiden — 
Majeſty's Courts of Record, and the ſum or ſums of money ſo ine cr editors, 
recovered, the charges of ſuit being deducted, ſhall be diſtributed 
and divided 8 the payment of the ſaid creditors of che 
bankrupt.” Eo pra fo ** 

By 21 ee, I. c. 19. f. 6. * After ſuch time as any perſon ſhall, Commiſſione: « 


7 . | * 5 : may examine 

by the {aid commiſſioners executing the faid commiſſion, or the ne jeans 
dr : 4 wite, 4 

nkrupt, the faid commiſſioners executing ſaid commiſſion ſhall © 
have power and authority to examine upon oath the wife and 23 


diſcovery of the eftate and effects, goods, and chattels of ſuch 
bankrupt or bankrupts, concealed, kept, or diſpoſed of, by 
ſuch wife or wives, in their own perſons, or by their own act 
or means, or by any other perſon or perſons; and that ſhe 
and they, the ſaid wife and wives, ſhall incur ſuch danger and 
penalty for not coming before the ſaid commiſſioners, or for 


by the . faid former laws, or either of them, is already made 


caſes.” 


. may cEX4mine 
reditaments, goods, chattels, and other . perſon for 


eſtate of ſuch bankrupt, to and amongſt his or her creditors ; be it the diſcovery of 


enacted, that the commiſſioners, or the greater part of them, ſhall dedts due = 
and may examine upon oath, or by any other ways or means as 2 3 
to them ſhall ſeem meet, any perſon or perſons, for the finding der the com- 


{ certainty of the ſeveral debts miſſion. 
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relief by ſuch courſe of commiſſion to be ſued forth as 


aforeſaid.” | 
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162 | A ſuccint Digeſt of the 
1. Peere Wms. In the caſe Eæ parte James, it was inter alia reſolved by 1B 
611. Loxp ChaxckLLOR, that the wife of the bankrupt cannot be 
examined againſt her huſband touching his bankruptcy, She by 
12. Viner's the common Jaw cannot be a witneſs for or _ her huſband; 
Abridgement, and though the former ſtatute 21. Jac. I. c 19. authorizes the commiſ- 
11 Pl. 28. ſioners to examine the wite touching any concealment of goods, 
Co Lit.6. effects, or eftate of the bankrupt ; yet, neither does that nor the 
2 {Vern, 79. late flatute 5. Geo. 1. g. 24. of the laſt ſeſſions extend to examin- 
ing the bankrupt's wife touching his bankruptcy, or whether he 
ad committed. any act of bankruptcy, and how or when he be. 


came a bankrupt ; for until the 5. Geo. 1. c. 24. the commiſſioners 


could not examine the bankrupt himſelf touching his bankruptey, 

, and there is no enabling them to examine the bankrupt's wile 
| againſt her huiband, And although, in this cale, the warrant of 
commitment of the wite was produced, by which it appeared that 

the commiſſioners had committed her as well for refuſing to diſcover 

the goods and effects of the bankrupt, as to diſcover the manner and 


time of his bankruptcy ; yet, by Loxp CHANcETLTOR, one of the 


reaſons for committing the wife bing oy not diſcovering how and 
when her huſband was a bankrupt, and ſhe being to continue in priſon 
till ſhe ſhould make this diſcovery, the commitment is illegal, and 


ſhe ought to be diſcharged : and accordingly ſhe was ordered to be 


diſcharged. ; | DE My 
„ Rep. The ſtatute 1. Jac. 1. c 15. 6. 10. directs, that perſons 8vs- 
2 wy  PrcteD of having effects of the bankrupt in their cuflody, who 


after LAWFUE WARNING, ſhall not come before the commiſſioners 


may, upon refuſal, be brought before them by waRRANT, or ſecond 


ſummons ; and therefore the commiſſioners have no power to con- 


4. tat. 2759. mit ſuch a perſon for refuſing to attend on the firſt ſummons ; for 


. Ray. 467. the purpoie of their power is to compel an anſwer, aud not to 
punith a contempt. I bey may therefore protect all witneſſes 


neceſſary to be examined before them from being arreſted both in 
2. 31, Rep. going to, returning from, and during ſuch examination, 25550 8 
1142 only an arreſt by extent from the Crown; for, as we have frequently 


1. Alk 55- obſerved, the King is not bound by the ſtatutes of bankruptcy. 
$: . The commiffioners cannot compel any perfon cxamined before 
2 S. a. $80 | 


b . chem to anſwer any queſtion Which may tend to accuſe himſelf, or 
L Ak. 2. make him liable to a criminal proſecution ; but they may examine 
1.1.d.Ray. 153. the bankrupt himſelf touching the diſcloſure of his eftate, reſpecting 
Bankrup plo- any contraband or ſmuggled goods, although his anſwer may make 
ver cen him liable to the penalties inflicted by law for that offence. 
+ —o=y ng 5. The power with which the commiſſioners are inveſted as to 
render until af the protection of the bankrupt's perſon, depends upon the 5. Geo. 2. 
ter the laſt exa-c. 30. G. 5. by which it is enacted, That in caſe the bankrupt 
mination. «© ſhall be arreſted for debts, or on any eſcape-warrant, coming to ſur- 
(a) Vide ante, render (2) himſelf to the ſaid commiſſioners, or after his ſurrender 
307. 108, as © ſhall be fo arreſted within the time before mentioned; that then, 
42 28 2 os fc on producing ſuch ſummons or notice under the hands of the 
engt © faid commiflioners, or afhignee or affignees, to the officer who 


e 
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Laws relating to Bankrupts. — 
| that ſuchOfficerearreſting 


4 ſhall arreſt him, and making it appear to ſuch officer, & banks wh vin. 


major part of them, or ſuch aſſignee, or aſſignees, and givir gſhall ferfeit 51, 
« ſich officer a copy thereof, thall be immediately r ke | 
„And in caſe any officer ſhall detain ſuch bankrupt (after he ſhall 

have ſhewn ſuch notice or ſummons to him, and made it appear 

4 jt was figned as aforeſaid) in his cuſtody, ſuch officer ſhall for- 

« feit and pay to ſuch bankrupt, for his own uſe, the ſum of five 

pounds fl every day ſuch officer ſhall detain ſuch bankrupt, to 

« he recovered by action of debt in any of his Majeſty's courts of 

« record at Weſtminſter, in the name of ſuch bankrupt, with full 


„ coſts of Tale, 


This protection however is not ageneral one, extending to the forty- Kenyon and 


tro days preſcribed by the ſtatute, and the further time allowed by others, v. Levi 


the Chancellor, fo that the bankrupt may go free from arreſt during ,«:ma« 

that period, but 1s confined to thoſe times only. 1n which, within the Term, 15 Geo. 
period, he may be going to or coming from the commiſſioners on 3- in F. R. 

the bufi neſs of his ſurrender and examination; and therefore, in = am Eo 
the year 1774, where one LEVI Soromoxs, a bankrupt, came from Cowper rough 
Holland with intent to ſurrender himſelf on the forty ſecond day, : 
but, hearing his time was enlarged, reſolved not to ſurrender him- 
felf till the enlarged day, and in the mean time was arreſted, 
TAE Cour of King's Bench held, that he ſhould not be dif- 
charged; for until actual ſurrender, the ſtatute meant to protect the 
bankrupt only during ſuch time as might be reafonable and con- 
venient for him to come in and ſubmit himſelf to the commiſſion — - | 
For this reaſon; the bankrupt ought; in prudence, to ſurrender him- Green, 326. 
ſelf at the firſt meeting, as wel to ſhew his willingneſs to com- 5 
ply with the commiſfion, as to ſecure himſelf from arreſt and im- 

priſonment till the time of his laſt examination; for he ſhall be | 
protected from the time of his actual ſurrender for the term allowed I. Atk. 238. 
for finiſhing his examination, provided he was not in cuſtody at Green, 329. 
the time of his examination; and for that purpoſe the commiſſoners 

indorſe ®a memorandum of his ſurrender on the back of the ſum- _ 

mons, ſignifying that he hath required further time, and that the Green, 328. 
lame is granted him. This protection, however, only extends to ſuits 
by creditors ; for where one Frscrox, a ſheriff's officer, who had 1. Alk. 238. 
become bail for G1Broxs, a bankrupt, arreſted him during the 

time of his laſt examination, Loxp Haxpwicks, on the bankrupt's 

petition to be diſcharged, held, that the taking of a bankrupt by 

his bail is not a contravention of the 5. Geo. 3. c. 30. for the act Taj y 
provides only againſt arreſts by creditors, and bail are no creditors Piſher, 


till damnified, and therefore not within the deſcription : and indeed Dougl. 646. 


it may be queſtioned, whether an action of Tzzseass would lie 

againſt a ſheriff or his officer for arreſting a bankrupt, when intitled See alſo 6. Co. 

to protection, even at the ſuit of a creditor, for it is only a parti- N 

cular privilege; and it has been ſolemnly determined, that the Sei 

arrefting of a certificated bankrupt will not make the officer Iiable, Digeſt 407. 

although the priſoner ſhall be diſcharged. e ey + 
$5. Js 5 * 2 §. 2. Of 
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d A ſuccini Digeſt of the 


92. of the Power of the Mances. 


Ante, Chap. 5. We have already deferibed the general authority given to aſſignees 


2. Bl. Com. 
399 


cowp. 471, 


Salk. 3 29. 


| Comb 217. 
3. Bac, Abr. 


590. * 

2. Ch. Rep. 
228. N 
4. Vern. 293. 


to diſpoſe of the real and perſonal eſtate of the bankrupt ; we 
Jhall now explain the extent of that power as to the object within 
its reach, and the manner in which it is to be exerciſed. This may 
be conſidered, 1. With refpe to a partnerſhip eſtate; and 2. With 
reſpect to ſuits at law: to which we ſhall add, 3. The relation 
of the act of bankruptcy.” 1 . | 

1. A ſtock uſed in a joint undertaking by. way of partnerſhip in 


trade, ſhall always be conſidered as common, and not as joint pro- 


perty, and there ſhall be no ſurvivorſhip therein ; but when an 
account is to be taken, each partner is intitled to be allowed, againſt 
the other, any thing he had advanced or brought in as a partner- 
ſhip tranſaction, and to charge the other in account with what that 
other has not brought in, or has taken out more than he ought, and 
nothing is to be confidered as his ſhare, but his proportion of the 
reſidue upon the balance of accounts. Therefore, where A. and B- 
are copartners, and a judgment is had againſt A. and the goods of 
both are taken in execution; although the ſheriff muſt ſeize the 
whole, yet he can only ſell an undivided moiety therof, and the 
vendee will be tenant in common with the other partner. But if 
copartners become bankrupts, the aſſignees have power to diſpoſe 
of the whole eſtate, diſcharging the joint debts with the joint effects, 
the ſeparate debts with the ſeparate effects, applying the hs! way 


Bat. K. B. 469. of each fund to ſupply the deficiencies of the other. Therefore, 


3. Bac. Abr. 
590 

1. Atk. 68. 
2 Vez. 33. 
Davies, 371. 


where one of three partners was intruſted with goods in the ſhop 
and warehouſe, but became profuſe, and embezzled the copart- 
nerſhip ſtock, and applied the ſame to his own uſe, and ſuffered 


the partnerſhip's debts to be unpaid; and having coptracted private 


debts on his own account, a ſeparate commiſſion was taken out 
againſt him; LoxD Tarzor ordered the affigntes to take an account 
of what he had embezzled of the copartnerſhip eſtate, and that 
the partnerſhip's debts ſhould in the firſt place be paid to the joint 


treditors in proportion to their debts, and as far as the copartner- 


Is Ves. 242. 


Bur. 2176. 
12, Mg · 446 · 


ſhip eſtate will extend; and that if any of the partnerſhip eſtates re- 
mained after.the joint debts are paid, then the ſame to be divided, 
and the partnerſhip to be paid out of that partner's ſhare for what 
he had embezzled. | . 3 
A ſurviving partner is conſidered as a truſtee for the repreſenta- 
tive of the deceaſed, who has a ſpecific lien; but if ſuch repre- 
ſentative be guilty of laches, or leave the property in the power of 
the ſurvivor, the aſſignees may ſell them under 91. Jac. c. 19. if he 
become bankrupt. 7 8 
The aſſignees under a commiſſion of bankruptcy againſt one 
partner, can only be tenants in common of an undivided moiety, 
tubject to all the rights of the other partner: — therefore, if one of 


two parties become bankrupt, the ſolvent ern may, if for a Fox v. Han. 
valuable conſideration, and without fraud, diſpoſe of the partner - bury, Cowp. 
ſhip effects; and if uz afterwards fail, Thx Aas$1GNzzs under a | 
joint commiſſion againſt both, cannot maintain trover againſt the 

bona fide vendee of ſuch partnerſhip effefts. One of three partners Cowp. 469. 
in a ſhip and cargo, the coſt and outfit of which was 45 681. paid 

only 4101, in part of his third ſhare, and gave his notes for the 


' remainder, but before they became due he became bankrupt. The 


ueſtion was, Whether the other partners, by voluntarily diſcharging 
1 notes, could ſtand in the place of the bankrupt partner for 
any ſhare of the profits? But the Court held, that the aſſignees were 
intitled to a full third both of the profits of the adventure, and of 
the value of the ſhip, a EC FW 
2. With reſpect to ſuits at law, &c.—By Geo. 2. c. 3. H. 34. Atgneer, 


It ſhall and may be lawful to and for the affignee or aſſignees With conſent of 


creditors, may 
ſubmit diſputes 
to arbitration. 


« of any bankrupt's eſtate and effects, by and with the 
« conſent of the major part in value of the bankrupt's cre- 
« ditors who ſhall have duly proved their debts under ſuch com- 
« mifion, and who ſhall be preſent at any meeting of the ſaid 
« creditors purſuant to notice to be for that purpoſe given in the 


| « London GazetTE, to ſubmit any difference or diſpute between 
« ſuch affignee or aſſignees, and any perſon or fag whatſoever, 
for or on account, or by reaſon or means of, 


any matter, cauſe 
or thing whatſoever, relative to ſuch bankrupt or bankrupts, 
« his her or their eſtate and effects, to the final end and deter- 
i mination of arbitrators to be choſen by the ſaid aſſignee or aſ- 
« fignees, and the major part in value of ſuch creditors, and the 


party or parties with whom they ſhall have ſuch difference, and 
to perform the award of ſuch arbitrators, or otherwiſe to com- 


* pound and agree the matters in difference and diſpute between 


them, in ſuch manner as the ſaid aſſignee or aſſignees, with ſuch | 


„ conſent as aforeſaid, ſhall' think fit, and can ape; and the 


„ ſame ſhall be binding to all the creditors of the ſaid baukrupt ; 
and the aflignees are hereby indemnified for what they ſhall fairly 


do accordingly to the direction aforeſaid.” _ 


By 5. Geo. 2. c. 30. f. 35. Any aflignee or aſſignees made and Aſſignees with 
© choſen as aforeſaid is and are impowered, by and with the con- conſent of cre- 


« ſent of the major part of the bankrupt's creditors in value Gitors may 
« who ſhall be preſent at a meeting to be had for that purpoſe, of 
« which public notice ſhall be given in the Lonpox GAZ ET TT, to 
make compoſition with any perſon or perſons, debtors or ac- 


ſition, 


* countants to ſuch bankrupts, where the ſame ſhall appear ne- 


ceſſary and reaſonable, and to take ſuch reaſonable part as can, 
* upon ſuch compoſition, be gotten in full discharge of ſuch debts 


and accounts.“ 


senen e lies. 


make compo- 


By 5. Geo. 2. c. 30. f. 38. No fvit in equity ſhall be com- Aﬀſgneer nel to 


be 


menced by any aſſignee or aſſignees, without the conſent of commenceſyits 


* the major part in value of the creditors of ſuch barkrupt, who * equity * 


ont con ent 


ſhall be preſent at 4 meeting of the creditors purſuant to the creditors, 
. e, « notice | 


% © _ A luccintt Digeſt of the 


4. 


% notice to be given in the Loxpon Gazette for that 
\ 77 1712 4 138 : ; . 8 N * 


J; THT THE. C 
3. Salk. 59,. Hut the aſſignee. may bring actions at Law without firſt calling a 
meeting of creditors; and they ſhall have the ſame remedy tor 
Cro. Car.: $7, recovery of debts due to the bankrupt, as the * bankrupt himſelf 
209. could have had; and thererefore he may have debt upon bond or 
Cro, Jac. 105. contract made to the bankrupt, or an action upon the caſe upon 
” Nl afſumpir. The proper method 1s, to alledge a promiſe to the bank- 
2. Show. 233, rupt himſelf, and not to the affignee, except where an expreſs pro- 
1. Com. Dig. miſe is made to him after the aſſignment; or there is a promiſe to 
528. him implied by law; as where money due to the bankrupt is re- 
ceeixed by a third perſon after the aſſignment, this is a new 
contract, and amounts to an implied promiſe to pay it to the 
aſſignee. So, if the bankrupt had a judgment, the aſſignee may 
have a /:ire facias upon it; and if after aſſignment, and before 


1. Vent. 193 · 
: Leite facias by the affignee, the bankrupt himſelf ſue execution 


x. Term. Rep. and the money is levied, the court will ſtay it until ire facias ſued ; 
463. but if the plaintiff, after judgment, and a writ of error allowed, 
become bankrupt, his aſfignees cannot ſue out a /cire facias in 


their own names, to compel an affignment of errors, till ſome judg- 
ment be given, and then it muſt be done immediately after ſuch 
8 3 5 
1. Show. 12 If the goods of the bankrupt come to the hands of another after 
I. Salk. 111. 0 * . 1. 
. Lev 1j. the bankruptcy, the affignee may bring trover, and he may de- 
Cowp. 369. Clare generally, that he was poſſeſſed of them as of his own proper 
goods and chattels; but if the aſſignees bring an action upon a 


contract made by the bankrupt before his bankruptcy, they muſt 


ſtate themſelves to be aſſignees in the declaration. 
2. Bl. Rep. 827. Jndebitatus afſump/it will lie for the aſſignees of a bankrupt, 


againſt a creditor who has levied his debt by eri faczas, ſubſequent 


to the act of bankruptcy, 


1. Atks 93. When a bond 1s given to a truſtee for the benefit of a wife, and 


her huſband becomes bankrupt, the aſſignees cannot bring an action; 


for by 1. Jac. I. aſſignees can only have like remedy to recover a 


debt, as the bankrupt himſelf might have had. 
5. Burr. 2589. An action for money had and received, will not lie at the ſuit 
of affignees to recover the value of India ſtock, re-transſerred 
by a trader after his bankruptcy, to a perſon who intruſted him 
with it for the purpoſe of voting. | 


1. Alk. 88. Where aſſignees of a bankrupt die, or are diſcharged, and others 


are put in their room, they cannot revive, but muſt bring a ſup- 

plemental bill to intitle themſelves to the benefit of proceedings in 

| a former ſuit in equity. „ . 

1. Alk. 263. An order for diſſolving an in junction 17/7 will be made abſolute, 
| | notwithſtanding the plaintiff is a bankrupt, unleſs he ſhews 
cauſe. _ | 3 1 | 

less die Lhe affignees, on an action brought by them, muſt prove, 1. That 
2255 1 hou the bankrupt was a trader N the act. 2. The act of bank- 
ruptcy. 3. That the commiſſion was regularly granted. 4. The 


alignment 
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ligament to themſelyes. 5. A property in the bankrupt. | The 
| etitioning creditor's debt mult be proved by the fame evidence, as 

the action had been brought againſt the bankrupt himſelf; and 

therefore, where ſuch debt ariſes by bond, proof of acknowleds- ö 
ment by the obligor does not ſuperſede the neceſſity of calling the Dougl. 216. 
ſubſcribing witneſs. The depoſitions of the act of bankruptcy; : 

when enrolled (4), are evidence to prove the preciſe time when the (a) Vide 5. Geo. 
act of bankruptcy was committed, if ſuch time be ſpecified therein; 4 5 220 41. 
but a bankrupt himſelf cannot be a witneſs to prove his own act of Dove 4075 | 
bankruptcy. The bankrupt cannot be a witneſs to prove property Buller, N. P. 
in himſelf, or a debt due to himſelf, without a releaſe of his thare 38. Sta 829. 
in the ſurplus and the dividend, for elſe he is plainly interefled ; Buller, N. F. 
but he may prove property in a debt due to another; for he may Co 5 
ſwear to decreaſe but not to increaſe the fund. In a gui tam action TY 

on the ſtatute of uſury againſt the aſſignee of a bankrupt, for taking 

uſurious intereſt on a Toan of money to the bankrupt before the 

bankruptcy, the bankrupt is not a competent witneſs to prove the 

offence, if he has not obtained his certificate or repaid the money, _ 

and notwithſtanding the afſſignee has proved his demand for the 2+ Term Rep, 
money lent under the commilſion : but where a leaſe had been 496. 

pledged by a perſon who afterwards became a bankrupt, and a, Bon- 855 
queſtion aroſe as to reading the bankrupt's evidence, he having bed ig Chanac wn 
his allowance and certificate, the court ſuffered it to be read, uot 20. 


thinking him bound to refund. (a) Eben 3 
3. As to the relation of che act of bankruptcy. By 1. Jac. 1. Payment to 


c. 15. $. 14. No debtor of the bankrupt. ſhall be endangered banktupt with 


out notice. 


——_ 


for the payment of his or her debt, truly and hond five, to any 
„ſuch bankrupt before ſuch time as he ſhall underſtand or know 
that he is become a bankrupt.” - 


| n | a | be impeached 
* confideration, ſhall be impeached by virtue of this act, or any after five years. 


By 21. Jac. 1. c. 19. 9. 14. * No purchaſer for a 8 valuable Purcbaſernot to 


* other act heretofore made againft bankrupts, unleis the commiſ- 


— 


* fion to prove him or her a bankrupt be ſued forth againſt ſuch bank- 


rupt within gde years aſter he or ſhe ſhall become a bankrupt.” 


By 19. Geo. 2. c. 32. 6. 1. Whereas many perſons within Payment of 
the deſcription of, and liable to the ſtatutes concerning bank- bills of ex- 


kc | | 1 A . go + | | 7 
rupts, frequently commit ſecret acts of bankruptcy unknown od: in the 


* to their creditors, and other perſons with whom, in the courſe of couiſe of ttace, 


* trade, they have dealings and tranſactions; and. after the commit- valid, notwith- 
e ting thereof, continue to appear ,publickly,.. and carry on their flarding a prior 
« trade and dealings by buying and ſelling of, goads and mer- 8 ein lors 
„ chandizes, drawing, accepting, and negociating bills of ex: ra YER 
« change, and paying and receiving money, on accopnt thergot, in 
«© the ee of trade, and in the ſame open and, public manner, 
«© as If they were ſolvent perſons, and had not become harikrupts : 
« and whereas the permitting ſuch ſecret acts of bankruptcy, 1 

(a) In the caſe of Streatfield and ſina and Cle:k, agd alje as atigrees of 
other, aſſiguees of Urufina, Clerk ant Pridden, for a Joint demand due to all 
Piidden, bankrupts, againſt Halliday and the bas krupes; and tuch declaration was 
othere, in Trinity Term, 30. Geo. 3. held good on motion in arrelt of judę- 
tue plalatiffs ſued as ail:gaces of Dru- meat after veriiGte 3. Term Rep. 779. 

: VV 2 | N e 


Tais relüting to Sankrupts, 16 


change, and for 


m__ 


A ſuccinit Digeſt of the 


« avoid and defeat payments really and bond fide made in the caſe 
« and under the circumſtances above mentioned, where the perſons 
« receiving the ſame had not notice of or were privy to ſuch 
ws inks ering committed any act of bankruptcy, will be a great 
e diſcouragement to trade and commerce, and a prejudice to credit 
jn general; no perſon who is or ſhall be really and bond fide a 
« creditor of the bankrupt, for or in reſpect of 2 really 
«* and bond fide fold to ſuch bankrupt, or for or in reſpect of any 
4 bill or bills of exchange really and bond ide drawn, negociated, 
e or accepted by ſuch bankrupt, in the uſual and ordinary courſe 
of trade and dealing, ſhall be liable to refund or repay to the 
<« affignee or aſſignees of ſuch bankrupt's eſtate, any money, which, 
„ before the ſuing forth of ſuch commiſſion, was really and 
% bond fide, and in the uſual and ordinary courſe of trade and deal- 
ing, received by ſuch perſon of any ſuch bankrupt before ſuch 
time as the perſon receiving the ſame ſhall know, underſtand, or 
have notice that he is become a bankrupt, or that he is in in- 
| % ſolvent circumſtances.” 8 . 5 

Mutual debts to And by 5. Geo, 2. c. 30. F. 28. Where it ſhall appear to 
be ſet off. 4 the commiſſioners, or the major part of them, that there hath 
been mutual credit given by the bankrupt and any other perſon, 
„ or mutual debts between the bankrupt and any other perſons, at 
„ any time before ſuch perſon became bankrupt, the ſaid com- 
«* miſfioners, or the major part of them, or the affignees of ſuch 
„ bankrupt's eftate, ſhall ſtate the account between them, and 
one debt may be ſet againſt another, and what ſhall appear to 


5 | be due on either fide, on the balance of ſuch account, and on 


„ ſetting ſuch debts againſt one another, and no more, ſhall be 

| * claimed or paid on either fide reſpectively.“ 8 
Riderv. Fowle, PoxTMan, a goldſmith, having committed an act of bank- 
3- Lev. 59 ruptey in 1673, ou on his trade, and in 1697 bound his fon 


roars vhs appreutice to one FowLx, another goldſmith, and paid with him 


2. Show. 103. 1 20l. a uſual ſum given in ſuch caſes; and afterwards, in 1679, a 


commiſſion of bankrupt was ſued out againſt PoRTMAN, and this 
120l. was affigned by the commiſſioners as the money of PoxTwman 
in the hands of FowLs : but the Court was of opinion, that this 


money being paid fo long before the commiſſion and affignment, 


when neither he himſelf nor any one elſe ſuſpected his being a bank- 
rupt, it was not aſſignable. * | 


Wikes v. Bod Ars BoDpincton, on the 1ſt May 1501, committed an at 


fiogron, 2. of bankruptcy, but continued to appear publickly on the Exchange, 


Vers. oi conducting his buſineſs as uſual, and pay ing many thouſand pounds 


reſt, 65. 69, In the courſe of his trade. On the 1ſt December 1701, he made af 


ſettlement of certain houſes in Lothbury on his fon Hzngy Bov- 
Dix rox, in conſideration of marriage. A commiſſion after- 
wards iſſued againſt James Boppisc rod, and his aſſignee peti- 
tioned the Chancellor, that the houſes thus ſettled might be fold: 
but the Toxd Cnaxcziior ſaid, I take'it to be the rule in 
po Do teen Rot e e 

f | * | 
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ſurrendered himſelf to priſon in diſcharge of his bill, and during his | a 60: 


N brought a bill to ſet afide theſe conveyances. Lon b HaRDWICEERE 


Laws relating to Bankrupts. ; 169 
« equity, that where a man is a purchaſer without notice, he 
« ſhall not be annoyed in equity, not only where he has a prior le- 
gal eftate, but where he has a better title or right to call for the 
2m El eſtate than the others; and therefore diſmiſſed the bill. 
The defendant's brother conveyed the moiety of a reverſionary Barwel and 
eſtate for leſs than half the value to her, and in a month afterwards RR mY 
lying there, hefore the two months were expired, turned his book debts 
into notes, and indorſed two of them over to his ſiſter. A commiſſion 
of bankrupt was afterwards taken out againſt him, and his affignees 


ſaid, it was admitted, that where the act of bankruptcy was lying King, allignee_ 
in gaol for two months, a perſon ſhall be deemed a bankrupt from of Longman, v. 


| l - | Leith in Mich, 
the firſt day of ſurrender to prilon by relation, ſo as to over- Term.28, Geo, - 


] 
- . . 5 * I : i x. 
reach all intermediate tranſactions ; and the conveyances were ſet, in 1, R. 2. 4 


alide : and it was alſo determined in the caſe of Kine v. Lzity, TermRep. 141. 
that if a trader become a bankrupt by lying two months in priſon See Cooke's 
after an arreſt, his aſſignees may maintain trover for money had B; L. 2d edit. 
and received againſt a perſon who, having notice that a commiſſion p. 121. 


would be iſſued againſt him, ſells his goods, and pays the produce 3 


0 = | N 
before the two monchs are expired. 


An award was made in an adverſary ſuit between Pavia and a, Vern. 230. 

Locdix, who had been partners in ſome forges and iron mills, and 

the award was confirmed by the Court. It afterwards appeared, that 

Locein had committed a ſecret act of bankruptcy previous to the 

making the award, but this fact was not known. A commiſſion 

afterward i ſſued, and an application was made to ſet the award aſide, 

But, per Curiam, there appearing no fraud or colluſion in obtaining 

the award, but the ſame being in an adverſary uit, although Loc- 

cix might be then a bankrupt, yet not being known ſo to be at the 

time of the award, fuch award ought to ſtand. | *** | 

Jon Fraxcis Mitcnzr, an Italian merchant, became bank- 2. Vezey, 326. 
rupt April 18, 1743. having great dealings a conſiderable tine | 
before; but the act of bankruptcy then committed was a ſecret act, 

very little known, as' it was admitted; he afterward appearing 

upon Change, and other public places, and in all reſpects without 

ſuſpicion of being a bankrupt, or in inſolvent circumftances, - | 

| There were large dealings between the plaintiff and him, and an 

account commenced November 1742; and theſe dealings continued 


| after the act of bankruptcy till the June ſollowing, and were very 


various; but they appeared to be fair, principally conſiſting in re- 

mittances and negotiating bills of exchange to Italy or other parts 

of the world; and ſeveral ſums were paid by the plaintiff to him, 

during the ſpace of time between April and June ;- ſome to him, 

others to his order; ſome by way of loan, and particularly by ſome 

ITEMS paid by the plaintiff for PREMV“us on inſurance upon ſhips for 

his benefit ; and others for goods at the ſee ray hs But the 

ſums of money paid by him to the plaintiff amounted to 30181, 

23, 2d. bills of exchange drawn by the plaintiff, | 
W 5 16 | After 
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Paymentsmade After the commiſſion of eee, 5 iſſued, aud aſſignment was 
without fraud made, the aſſignees ſeeing this tranſa 

by A. after a id {i h ct f b kr. "FA ; d 201. 
ſecret act of paid after the act of bankruptcy was committed, brought an action 
bankruptey, and of indebitatus afſumpfit in B. R. againſt the plaintiff for theſe ſeveral 
befo e the com- ſums, as for money had and received to the uſe of the aſſignees. 
mifhon, being It was tried on non aſſumfſit; and it appearing theſe ſums were 


8 . paid after the act of bankruptcy was committed, the aſſignments by 


tus aſſumpſit by relation overcharged it, and avoided meſne acts; ſo that they re- 


the athgnees covered in that action. 


againſt 8 B. The plaintiff here inſiſted, that notwithſtanding that recovery, by | 


_— the ſtrict rule of law, {till an allowance ought to be made him for 
Vevedas to all that was paid by him to Mirrcgzl on the other fide of the ac- 
payments made count falling within the ſame period of time, amounting to 7121. ; 
by him to A. that this was not done. then, and was refuſed by the commiſſioners 


within the fince : the bill therefore was to have this ſum deducted out of the 
ſame period, 81 I's 8 Fi 
and ſhall be al- 301 428. 2d. | . | e 5 | | 

lowed the The aſſignees infiſted he was not intitled thereto : that That was 


ſame. quite a diſtinct thing; conſiſting partly in loans, partly of money 
advanced for other purpoſes. The aſſignees have recovered by their 
own ſtrength : then why ſhould the een recover, being diſtinct 
perſons and in diſtin rights? and the bankrupt could not contract 
any debt to charge his eſtate, or to charge the aſſignees after the 


act of bankruptcy committed; and upon that reaſon it was over- 


ruled at the trial, : : "SI TN | 

LoRD ChANCETTOR ſaid, that deciſions of courts of law in ſuch 

caſes have been ſo ſtrict, that it may be pretty difficult to come at the 

relief ſought; and yet he feared, if the plaintiff had not ſome re- 

lief, it would be attended with great injuſtice ; and if he could find 

a ground to relieve the plaintiff he would: but for that it muſt have 

equitable circumſtances; therefore he would conſider of it; and 
now delivered his opinion. | | 

Two queſtions ariſe : firſt, Whether the plaintiff is intitled and 

has a right to have this allowance and deduction made? The ſecond, 
ſuppoſing it fo, Whether he has purſued a proper remedy : or whether 

this matter is not ſo concluded by the judgment and verdict at law, 

that the hangs of this court are tied up; and therefore the plaintiff 

not intitled to relief, if the law will not relieve ? _ N 

As to the firſt, I am of opinion the plaintiff has a right to it; but 

that will depend on the nature of the demand at law of the defen - 
dants the aſſignees under the commiſſion, and the nature of the 

remedy they have purſued for it. . EY | 

Aſſignees overs As to the nature of the demand at law againſt the plaintiff for 
eharge meſne this money paid by Mrrehzi for valuable conſideration, without 
acts by rela- fraud, after the act of bankruptcy committed, it is Hricti furis, and 
2 8 the hardeſt caſe the law of ENGLAND admits, depending on the 
relation. By the act of bankruptcy all the real 2 perſonal eſtate 


veſted in the aſſignees, and the property veſted in them from the 
time of the act committed; and that may go back to a great length 
of time; and it overcharges all thoſe acts, without regard to the 
fairneſs or fraud in them; fo chat a ſale of goods by the bank- 
| | : | „ % Tupt 


Aion, and that theſe ſums were 
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rupt after the act committed is a fale of their property, for which 
they may maintain. TRAVvEr. So it is as to the payment of money: 
and this was the intent of the act of parliament; the ſtatute ot 
Tac. 1. being, that this ſhall not extend to the prejudice of any debtor 
of the bankrupt who vaid his debt after the act committed, with- 
out knowing of it. This relation the aſſignment has, does not 
only overcharge acts done in Pals, and contracts entered into by 
ſuch perſons having committed an act of bankruptcy, but ally acis 
on record, and legal acts done by him, ſuch as judgments; ſo that 
if execution is taken out after the at committed upon a judgment 
before, that execution is undone and ſet afide. It is laid, that this 
rule founded on this act of parliament is eontrary to the general 
reaſon of the, law, which ſays, that fictions of law and legal re- 
lations ſhall not enure to the wrong of any one; which is a general 
rule, invented to ſupport the right and equity of the caſe. But 


tte reaſon of taking this caſe out of that rule is plainly this, and 


the law did intend it on this general rule, That it is better to ſuf- 


fer a particular miſchief than an inconvenience ; and the legiſlature 


foreſaw there would be a particular miſchief, - which they cured by 
that provi/o; but did not extend it farther, ' becauſe the inconve- 
nience, on the other hand, of ſuffering bankrupts to diſpoſe of 


their effects by contracts or judgments would put it in their power 


to defeat their juſt ereditors of their debts; ſo as it would be diffi- 
cult commonly to find out whether there was a mixture of fraud, 
the legiſlature thought it better to law down that general rule. But 


trade becoming more extenſive, that act 19. Geo. 2. was made; and 


notwithſtanding it is {aid that caſe is not within that act, which it 


certainly is not in point of time, yet it is directly within the 


recital thereof. One principal caſe provided for by that act is the 
negotiating bills of exchange, which was a caſe very neceſſary to 


be provided for, becauſe negotiable in various parts of the world: 


therefore, though this is not a caſe within the proviſion of the act, 
becauſe of the poſterior time of commencement, yet it is within 


the miſchief; and therefore courts of equity ought to go as far as 


is conſiſtent with the opinion of the legiſlature of the miſchief 
abovementioned, In what ſhape this was inſiſted on at trial, 

does not appear; whether offered only in mitigation of damages; 

and then it was very natural for the court not to admit it: and the 

court might have thought, that at the meeting of the creditors they _ 
would have agreed on this, having power to compound the debts ; 


by agreement of the major part of the creditors by the new act of 


parliament. | | . | 2 
On a judgment againft the defendant, who was then a priſoner, Clark v. Ryall, 
a geri facias was ſued out by the plaintiff, and his goods taken and 1. 61 Rep. 642. 
fold by the ſheriff. The defendant ſtill continued in priſon, till two The court will 
not aſſiſt, upon 
months were elapſed; whereby he became a bankrupt, and a com- m ion. the re 
miſſion ifſued againſt him. And now Warract moved, that the lation of an act 
ſheriff might pay over the money to the aſſignees, who were intitled of bankruptcy, 
(as he inſiſted) thereto, by relation to the time when the defendart 
firſt went to priſan, NozTox * for cauſe, that, before the 
5 — r 
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two months were expired, or the commiſſion iſſued, the ſheriff's 
officer had paid the money to the plaintiff; which fact was ſworn 
by the officer, though there appeared ſome ſuſpicious circumſtances 
to the contrary. ron this Warrace changed his motion, and 
defired that it might be tried on an iſſue, Whether the money was 
bona fide paid to the plaintiff before the commiſſion iſſued? as the 
juſtice of the caſe is with the affignees, in caſe the fact turned 
out that it was paid afterwards. But per Cur. © This is a 
caſe ftriciifſimi furis, and the relation, of which the aſlignees 
would take advantage, an odious one; therefore, we will not 
aſſiſt it. You could not bring an action againſt the ſheriff for the 
money, becauſe that would affirm the execution. As therefore 
you could have no advantage in the regular courle of law, you ſhall 
not obtain it upon motion. Rule diſcharged. PE oe 


Vernon v» A Banker is not juſtified in paying the drafts of a perſon who 
9 had placed money in his hands, after he has notice of an act of 
173 erm Rep. bankruptcy committed by him. Therefore, where one TVI R had 
committed a clear act of bankruptcy on the night of the ſecond 
of May 1785, which was well known to the defendants, who 

were her bankers, and it appeared by their books that fo much 
as the verdict was taken for had. been received by them on ac- 
count of the bankrupt after that time; and that, in anſwer to this, the 
defendants gave in evidence, that on the 2d of May, before the 
act of bankruptcy, inſtructions had been given to the defendant's 
attorney to draw up a deed of aſſignment from her to them of 
two ſhips which were then at ſea, and their freight, and alſo of 
an E ener tally; that it was prepared on the 4th, but, owing 
to the abſence of the bankrupt, was not executed till the 19h; 
of this they claimed the benefit, and they allo claimed to deduct 
a ſum of 9g67ol. being the amount of drafts drawn hy the 
bankrupt on them after the bankruptcy in favour of creditors, 
and which they had paid; the learned Judge directed the jury to 
find a verdict for the whole ſum. But this matter afterward 
tame before the Court, on a motion for a new trial, and the Judges 
gave their opinion as follow : 3535 
AzynuzsT, J.— The two grounds on which the preſent appli- 
cation for a new trial is made are, firſt, that the defendants are 
entitled to an allowance for the money which they paid on the 
bankrupt's draughts, though ſubſequent to an act of bankruptcy 
eommitted by her, and full knowledge of it by the defendants : 
+ and, ſecondly, that they are entitled to the produce of the de- 
poſits on which they claim a lien antecedent to the act of bank- 
rupicy. The firſt of theſe points ſuppoſes the verdict to have been 
given againſt law; the ſecond is raiſed on an allegation of furprize 
at the trial. Now, with regard to the firſt of theſe points, it has 
been argued, that if the caſe involve in it a queſtion of coubt, of 
great value, or of general importance, it is a ſufficient -pround for 
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admitted, as it would be a great 


Laws relating to Bankrupts. 
granting a new trial, and that in the preſent caſs all theſe cireum- 
fances convene. But if it be not a matter of doubt, the greater 
the value the leis reaſon is there for granting a new trial, be- 
cauſe the plaintiffs would be ſo much longer deprived of che 
iruits of the verdict to which they are entitled. There can be no 
doubt in this caſe, for it is extremely clear that no payments made 
eicher by or to a bankrupt are protected by the ſtatutes of 1. Jac. 1. 
c. 15. and 19. Geo. 2. c. 32. when the party, either paying or re- 
ceiving, has knowledge of an act of bankruptcy committed. Here 
the act of bankruptcy was known to the defendants. Then is there 
any thing in the particular ſituation of the defendants to exempt 
them from the general law on this ſubject? No argument which 
has been urged has raiſed the ſmalleſt doubt in my mind; for I can- 
not conceive why a banker ſhould be in a different fituation from 
the reſt of the king's ſubjects, in the conſt ruct ion of theſe ftatutes. 
It has been ſaid that the defendants were bound to pay over the 
bankrupt's money. But the queſtion is, Whether or not this was the 
bankrupt's money, ard whether it was not known to them that it was 
not? Every man is equally bound to know the law; therefore the 
defendants muſt have known, that a perſon who has committed an 


act of bankruptcy is not a free agent, and has no longer the diſ- 


poſition of his property. They know that they were not bound to 
antwer the ban krupd's draughts ; they muſt have known that they 
were doing an illegal act, and were affiſting in committing a fraud 
on the reſt of the bankrupt's creditors, the ſpirit of the bankrupt 
laws being an equal diſtribution of the effects of the bankrupt. 
So that theſe detendants, who have taken upon themſelves to pay 
particular creditors the whole of their demand out of that fund 
which ought to have been equally diſtributed to all, are not entitled 
to any favour. A ſecond queſtion has been made with regard to 
the produce of the depoſits, the allowance of which the defendants 


claim in reſpect to the lien which they had on them previous to the 


bankruptcy. If that matter had been clearly made out at the trial, 
I have no doubt but that the defendants would have been entitled 
to the allowance. But the queſtion is, Whether we ought to in- 
terpoſe now, as the defendants were aware at the trial that it was 
incumbent on them to eſtabliſh that fact? for they produced the aſ- 
ſignment of the 19th of May but failing in that defence at the 
trial, they now ſet up another ground, namely, that they have an 
equitable lien, inaſmuch as the depoſits, which were the con- 
ſideration of that aſſignment, were in their hands before the bank- 
ruptcy, Now it is material to conſider, Whether in a law ſo cir- 
cumſtanced as the preſent, where a party who has a defence which 
he knows is neceflary to be eſtabliſhed at the trial, but, neglectin 

to make uſe of that, relies upon another, in which he fails, mall 


afterwards be permitted to avail himſelf of the firſt as a ground in 


this court for a new trial ? Such 8 ſhould bon . mee 
[let to perjury; therefore, on 


A ſuccintt Digeſt of the 
both grounds, I am of opinion that a new trial ought not to 
be ' 2 ang | | | | | _ 8 

ULLER, J. —＋öI˙t is a great perſonal ſatisfaction to me that this 
matter has been brought before the court. Motions for new trial; 
have been very much encouraged of late years, and I ſhall never 
diicourage them, for nothing tends more to the due adminiſtration 
of juſtice, or even to the ſatisfaction of the parties themſelves, than 
applications of this kind. The court and the counſel are enabled 
to conſider the queſtion more fully than they could do in the hurry 
of buſineſs at au privs. The grounds which have been mentioned 
by the defendants” counſel have frequently been allowed, and ought 
always to govern the court in granting rules to ſhew cauſe why there 
ſhould not be a new trial ; but there is a wide difference between the 
reaſons which ought to induce the court to grant ſuch rules, and 
thoſe which are ſufficient to grant new trials, It is well known 
that in this court a rule to ſhew cauſe why there ſhould not be a 
new trial, is granted for little more than aſking, if any plauſible doubt 
can be ſtated; but if this were to be followed up by making the 
rule abſolute on the ſame grounds, it would be great injuſtice to 
the parties, and would tend to multiply litigation to an enormous 
degree. Value alone is not a ground for granting a new trial, 
although it frequently weighs in granting a rule to ſhew cauſe, 
The queſtion in this ſtage of the bufineſs is, Whether on any part 
of this caſe there is aſerious ground for doubt ? The preſent motion 


has been made, not on the ground of 2 or on any new 


diſcovery made fince the trial, but becauſe the defendants have made 
a miſtake at the trial, and have not availed themſelves of an ad- 
vantage to which they were entitled, if in point of fact they could 
have made it out. The ſecond ground is, * there was a miſtake 
in point of law, for that the defendants are not within the meanirg 


of the N laws, and that they are entitled to deduct thoſe 
payments whic 


they made to the bankrupt's creditors ſubſequent 
to notice of the act of bankruptcy. Thoſe are the two great points, 


for as to another, which has been made in the courſe of the argu- 


ment, I think it hardly deſerves a ſerious anſwer. This is not 
like the caſe put in the courſe of the argument, that if the aſſignees 
admit the receipts by the defendants to be good, eee them 


as agents, they ſhall likewiſe be conſidered as agents with reſpect to 
the payments made by them. The caſes in which that objection 
has been allowed are, where money has been levied under an exe- 


cution and paid over to the party; but there the whole is one 
act. If the ſheriff had a right to levy money under an execution, 
he was bound to pay it over to the party at whoſe ſuit the execution 
iſſued; and therefore it was deemed inconſiſtent to ſay that the 
ſheriff levied the money legally, but paid it illegally. But there 
is no inconfiſtency in this caſe : the law ſays, that what the defen- 
dants received from the bankrupt after the bankruptcy is the pro- 


perty of the aſſignees, and they have a right to demand it as money 


received to their uſe ; but it is impoſſible to ſay on this evidence, 


that 
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that the aſſignees have given the defendants a power, or even con- 


ſent, to pay the money in queſtion to the particular creditors. 
Then laying that out of the caſe, I will firſt confider the queſtion 
of law, Whether the defendants, as bankers, are within the two 
ſtatutes of Jac. 1. and Geo. 2.? It is admitted, ard it is clear 


from the ſtatutes, that the legiſlature have expreſſed themſelves in 
the moſt general terms; they ſpeak of perſons in general, and 


therefore, if there be any exception in favour of bankers, it is in- 
cumbent on the court to find out ſome clear ground for the diſtinc- 


tion. It was firſt faid, that the defendants were not debtors of the 
bankrupt ; but that cannot be ſuſtained on any ground; for if a 


merchant pay 1009l. into a banker's hands, he is a debtor for fo 
much, and, if he refuſe to pay it on demand, may be arreſted for it, 


aud the merchant has the ſame common remedy to recover it which 
every creditor has againſt every debtor. As to the word © un- 


derſtand, which is uſed in the ſtatute of JAuxs, and which has 


been commented upon, it is too much to ſay that it can become a 


queſtion, Whether a party did or did not know the law ? If he 
underſtands the fact, that 1s ſufficient; he muſt know the law, and 
is bound by the conſequences. It often happens that criminals are 
tried for facts, the legal conſequerices of which they did not know; 


this is more particularly the caſe where the offence is created by 


ſtatute ; but if the facts be clearly eſtabliſhed againſt them, they 
muſt abide by the conſequences. In deciding this caſe, it is ma- 
terial to conſider, firſt the ſituation in which the defendants ſtand; 


and, ſecondiy, to what a vaſt extent the propoſition contended _ 


for by them would lead, if it were permitted to prevail in this 
inſtance. The defendants are not mere bankers; it does not ne- 


ceͤſſarily follow that a banker ſhould know the fituation of thoſe 
who employ him, and if, he has no notice of their infolvency 


he will be protected in the payments which he makes to them; but 
theſe defendants, who were creditors of the bankrupt to a large 


amount at the time of the bankruptcy, had the fulleſt notice of 


the inſolvency and bankruptcy, and they endeavoured to prop the 


credit of the bankrupt in order to fave themſelves. The conſe- 


quences of the propoſition contended for by the defendants? counſel 
would be, that if a creditor gave notice to a banker in direct 
terms, that the debtor had committed an act of bankruptcy, that 
a docquet had been ftruck againſt him, and, according to a part of 
the argument, that he had even been declared a bankrupt, yet if 


no alignment were executed, the banker might continue to pay the 


draughts of the bankrupt. Such a propoſition cannot be ſupported, 


therefore I have rot the ſmalleſt doubt on the queſtion of law. 


The caſe put at the bar with reſpect to a ſheriff is not inapplicable. 


The courts have ſaid, that ſheriffs, being miniſters of juſtice, are 
entitled to the protection of the courts it they act honeſtly; but it 


has always been held as clear law, that if a ſheriff, after notice of 
a bankruptcy, proceed to levy, though no commiſſion be taken 
out, he muſt do it at the peril of anſwering to the aſſignees. But 
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a banker cannot be in a mote favourable light than a ſheriff, becauſe 
he voluntarily puts himſelf into that fituation. _ | 

The next queſtion is, Whether in point of fact chere has been 
any miſtake in the verdict ? Now, excepting as to the 20641. which 
is allowed to be a miſtake in figures, this depends principally on 
the affidavit. But, ſuppoſing the defendants to be right, it only 
impeaches the verdict for 1450l. for as to one of the ſecurities for 
one of the ſhips, which came into the defendants hands after 
the act of bankruptcy, there can be no pretence for a lien on that. 
Then are the court warranted in ſay ing, poſitively, from the affidavits, 
that the defendants had part of thoſe Enes in their hands pre 
vious to the act of bankruptcy ? It is ſworn that the bankrupt was 
in the habit of drawing on the defendants to a large amount, and 
that ſhe frequently depoſited ſecurities with them. The ſecurities 


in queſtion, it is ſaid, were put into the defendauts hands for money 


overdrawn. But even if we were at liberty to reſt entirely on the 
defendants account, it is by no means ſatisfactory, becauſe they 
ht to have known the exact time when thoſe ſecurities were de- 
fited in their hands; there muſt have been ſome entry in the de- 
. books concerning them, but none ſuch have been ftated, 
Again, it is left very looſe on theſe affidavits, whether theſe ſecurities 
were given for money when due, or which was afterwards to become 


due: if the latter, as theſe draughts were paid after the bank- 


ruptcy, without any previous obligation on them, that would not 
aſſiſt them. With reſpec to what was ſworn by the attorney at the 


trial, that on the 2d of May inſtructions were given him to proper | 


a legal affignment, that is not ſufficient, for it does not appear from 
thence that the depoſits were left in the defendants hands as a ſpecific 
ſecurity before the bankruptcy. Therefore I am of opinion that we 
ht not to grant a new trial. i | a 
Ties, I agree with the defendants counſel reſpecting the 
grounds for moving for new trials, and alſo with what has fallen 
from the bench reſpecting the true grounds for granting them. It 
is not ſufficient that a cauſe is of value, or of importance, but it 
muſt alſo involve in it a doubt, to induce us to grant a new trial. 
The ſuitors frequently derive great benefit from having their cauſes 
thoroughly inveſtigated on ſuch motions, for it often happens from 
ſome accident, that complete juſtice is not done at 2%, prius. But 
on conſidering the matter afterwards in court, unleſs it appears to 
be of doubt, it would be unjuſt to ſend the parties-to another trial. 
The preſent queſtion is of value and importance, but of no doubt 
and as to the miſtake in the figures, there is no occafion to ſend the 
cauſe back again to the jury on that ground, ſince it may be cor- 
reed by the judge's notes, and the plaintiffs are ready to remit the 
difference in damages. Another ground for a new trial which has 
been made in this caſe, is on a miſdirection in point of law. It is 
urged, that above gocol. cught to be deducted out of the ſum re- 


overed, on this ground, that the defendants, as bankers, having 


paid the bankrupt's draughts in favour of creditors to that amount, 
. | _ are 
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are not to be confidered as debtors, within the ſtatute of Jams the 
Firſt. But why not? The words of that ftatute are general and 


clear. Bankers are ſubject to bankrupt laws, and are liable to 


be ſued, and to every proceſs and conſequence which any other 


man is who has received the money of another and withholds it. 


If there be any hardſhips in their particular caſe, as has been ſaid, 
the legiſlature muſt remedy it; but this is a general law, and if 


the legiſlature had intended to make any exception in favcur of 


bankers, they would have expreſſed themſelves to that effect. 


Then it is ſaid that they are to be conſidered as mere ſervants, 


and that the money is merely depoſited with them as a place of 


fafety, from whence the identical money may be taken by each 


individual who has ſo left it; but if that were ſo, and a banker 
had no other property than what might be thus depoſited with him, 
and a commiſfion of bankruptcy were to be taken out againſt 
him, a creditor for work and labour would not be entitled to 
receive any thing under the commiſlion, as every perſon would 
be entitled to take his own money. But that is not the caſe, 
and therefore a banker is a debtor as much as any other perſon 


is who receives the money of another; ſo that there does not 


appear to be any miſdirection. Another reaſon which has been 


argued for a new trial, is on the ground of ſurpriſe, for that 
the defendants only went to the trial prepared to diſpute the 


bankruptcy of Mrs. 'Tyizz, their knowledge of it, and the 


aſſignment, This does not appear to have been a miſtake of 


the counſel, but of the parties themſelves, for the queſtion re- 
lative to the lien being entirely within the knowledge of the 


defendants, they ought to have inftrufted their counſe] to rely 
upon it. But they choſe to rely ſolely on the aſſignment, and 


having failed in eftabliſhing that point, they now ſet up an equi- 
table lien on the ground of the ſecurities having been depoſited 
in their hands for debts previouſly due : now that does not clearly 
appear from the affidavits, for they are ſtated ro have been de- 
ofited “ for money overdrawn, or to be overdrawn,” but whether 
Er the one or the other does not appear; it might have been for 
either, and in all probability it was as a ſecurity for the latter, 


ſince the affidavits go on to ſtate, that on the faith of theſe de- 


poſits the defendants had advanced divers ſums of money. In- 


deed, if theſe depofits had been made for a debt antecedently - 
due, it would have been right and legal to have allowed the lien; 


but if that had been the real fact the defendants might eaſily 


have. ſhewn it. Therefore I cannot ſay, that on the ground of 
ſurpriſe there ſhould be a new trial, particularly as two of the 
witneſſes who were examined at the trial, and to whom the 


whole of this tranſaction was known at that time, join in the 


_ affidavits. And the rule was refuſed. . 
But where aſſignees of a bankrupt have recovered a ſum of 


money from the bankrupt's banker, received by him, and paid 
over to a creditor of the bankrupt without Enowledge of the bank- 
LET Vl 
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18 why the non-ſuit thould not be ſet afide, and a new trial 


A Aſuccini Digeſt of the 
ruptcy, they cannot recover the fame ſum from the creditor, 
though he received it after notice of the bankruptcy. | 

Thus where it appeared upon a motion for a rule to ſhew cauſe 


Vernon and 


Tyler, a bank granted, that the deſendant had received 1cgol. being the 
rupt, againſl amount of a draft drawn in his favour for a bona fide debt 
Hanlon, by the bankrupt on Meſſrs. Haxzzys her bankers, which money 
25 Term Rep. was received by the defendant after notice of the bankruptcy; and 
4 that the plaintiffs had recovered a large ſum againſt the Haxxsrs, 
for money belonging to the bankrupt received by them, in 
which action they attempted to ſet off this, as well as 
ſeveral other ſums which they had paid on the bankrupt's 
account; but it appearing that they had paid thoſe ſums with 
full knowledge of the bankruptcy, the ſet-off was diſallowed; 
the Court were of opinion, that the counſe! for the plaintiffs 
had not laid a ſuſhcient ground before them to induce them to grant 

a rule to ſhew cauſe. | 
But if the payee of a bill of exchange received a third 


perſon on the price of an eſtate, give time to the drawer, on i 


condition that he ſhall allow intereſt, and afterwards the drawer 
diſcharge the bill, having in the mean time committed an act 
of bankruptcy, this is not ſuch a payment in the ordinary courſe 
of trade as is protected by 19. "BY 2. c. 32. and the aſlignees 
may recover the money from the payee. VVV 
Vernon ang Thus in the caſe of VERNON v. Ha LT, in an action ent a. by 


others, aſſignees | i 4 | 
r Tablor, ' the aſſignees to recover 570l. paid by the bankrupt to the de 


baakrupt, fendant after the bankruptcy, the act of bankruptcy was proved 
ageinſt Hall, on the ſecond of May 1785, but it was unknown to the defendant, 


* Rep. as well as to feveral of her other creditors at that time. Two 
4 'S 


months prior to the bankruptcy, the defendant ſold an eſtate to 
one UrTzxson, who in order to pay for it had drawn a bill 
of exchange to that amount on the bankrupt in favour of the 
defendant, payable the 7th of February in the fame year, 
When it became due the defendant applied for it, and was told 
that it was not convenient at that time to pay it, but if he 
would permit it to remain in the bankrupt's hands, ſhe would 
allow him intereſt on it: to this he aſſented, and on the 22d 
of May 1785 applied for payment, which he received without 
knowing of the bankruptcy. The motion for a new trial was 
male on the ground, that as this payment of the bill of exchange 
was made in the ordinary courſe of bufineſs, it was protected by the 
19. Geo. 2. c. 32. N | . 

But the Court were clearly of opinion, that it was not ſuch 
a payment in the ordinary courſe of buſineſs as came within the 


proviſions of the ſtatute, for they conſidered the tranſaction as 


a loan of money at intereſt, which became a debt. : 
It is no defence to an action for a debt due, that the plaintiff is 
a trader, and has committed an act of bankruptcy, of which the 
defendant had notice, no commilſiom having iflued, ror proceed- 
| EY | ings 
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. . that purpoſe; for though voluntary payments under 


5 ſuch circum ſtances are not protected, yet payments enforced by 
coercion of law are valid againſt the aſſignees, in caſe any com- 
auſe miſſion thould afterwards be taken out. | 4 
rial Thus in the caſe of FosrER v. ATL, Ns oN, on a rule to ſhew Foſter againſt 
the cauſe why the verdict which had heen obtained by the plaintiff in 1 | 
lebt this cauſe at the laſt York aſſizes, before PERRYN, B., ſhould not 479. 482. 25 
N52 be ſet aſide, and a nonſuit entered; it appeared, that in January | 
and 1783, the plaintiff and defendant had entered into articles of co- 1 
2 partnerſhip for ſeven years, in which there was a covenant to ſettle | 
m IF yearly at Chriſtmas, and to adjuſt and make a final ſettlement at 
Ne the.expiration of the partnerſhip, when the ſtock and profits were | 
PEA to be equally divided, and general releaſes given. In April 1785, ö 
ih W the plaintiff committed an act of bankruptcy which was known ö 
ed; to the defendant, but no commiſſion had ever been taken out on ö 
if it. In February 1786, the parties came to an agreement, that the. : { 
882 defendant mould carry on the buſineſs alone; and they then came _ ; 
; to a ſettlement of accounts, in which ſeveral IrEus were included a 
ud not relating to the partnerſhip account, and the balance being — 
hon found in favour of the plaintiff for 1401 the defendant promiſed { 
rd pay it 5 1 | „ ö 
act WE - motion to ſet afide the verdict was made on two grounds: 
re firſt, that the action ſhould have been covenant and not afſumpit ; 
1 ſecondly, that the plaintiff having committed an act of bank- 
ruptcy, which was known to the defendant, the latter was not 
by warranted in paying him the money, as he would be anſwerable 
ep again to the affignees, if at any time a commiſſion ſhould be ſued 
out. | 1 | 
nt, 1 The Court delivered their opinion as follows: . 
o Asnnunsr J.— There is no foundation for this application on ei- 2. Term Rep. 
8 ther of the grounds mentioned by the defendant's counſel. It is firſt. 482. | 
ill objected to the form of the action, that an account ſtated will not lie, 
he becauſe part of that account aroſe on a partnerſhip tranſact ion, and 
r. that as to that the plaintiff has a remedy of a higher nature. But by 
Id the ſtating of the account, and introducing other articles not re- 
he lating to the partnerſhip, the nature of the demand 1s changed, 
Id and a new caſe or action aroſe independent of the. articles 
d i of covenant. Both parties by agreement conſolidated the demand; 
ut and the defendant muſt be taken to have thereby given his conſent 
as to conſider” this as a new debt on an account ftated. Beſides it is 
e tor the defendant's berefit; and it is extraordinary that he ſhould 
le inſiſt on being harraſſed with two actions, when the whole demard 
may be recovered in one. There appears to be as little weight too 
h in the ſecond objection. It is objected, that the plaintiff canr.ot 
maintain this action, becauſe he committed an act of bank- 
WF ruptcy fo long ago as in the year 1784, though it was not fol- 
lowed up by a commiſlion, nor by any ſubſequent ſteps to obtain 
£ one. I this objection were to prevail, it would equally hold at 
n TT 
s W-” | 
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any diſtance of time, though it were never in the contemplation 
of any creditor to ſue out a commiſſion. But I think that, apart 
from that confideration, it does not lie in the defendant's mouth to 
make the objection. Where a perſon pays voluntarily with notice 


of the bankruptcy, there the rule holds; but not where he pays by 


the cher cion and judgment of a court of law. An act of bank- 
ruptcy cannot over-reach a judgment recovered. If indeed it were 
by colluſion, that might alter the caſe. But there is no pretence 
for ſaying that there is any colluſion in the preſent caſe. | 
Burrrx, J.— The firſt queſtion is, Whether this action can 
be maintained in its preſent form? The parties entered intq 
articles of copartnerſhip, in which there is a covenant to adjuſt 
and make a final ſettlemert at the expiration of the term. 
Prima facie thereſore the plaintiff was entitled to bring an action 
on the covenant: if it reſted there, the objection muſt have pre- 
vailed. But on the diſſolution of the partnerſtup, the parties ſettled 


an account, And it is to be obſerved, that the account was not 


confined to matters relating to the pay og but it includes 
other articles for which covenant will not lie. Therefore when 


the defendant promiſed to pay the balance, there was an end of 


the covenaut. And even if no other articles had been introduced 
into the account but thoſe relating to the partnerſhip, I ſhould 
fill be of opir ion that aſumpſit would he. For the queſtion then 
would be, Whether a previous partnerſnip being difjolved, and an ac- 
count ſettled, is or is not in point of law a ſufficient conſideration for a 
promiſe ? I have no difh 7 ue ſaying that it is (4). Now here 
there was an expreſs promiſe by the Cefer.dart to pay the balance; 
and therefore the caſe cited from ETILEXN does not apply; for in 
that caſe there was no expreſs promiſe, It 1s objecied that the 
judement in this act ion could nct be pleaded to an act ion brought 
on the covenant : but Itbink it might if pleaded with proper aver- 
ments. For a plaintiff car not recover a double fatisfac.ion; if he 
has recovered a judgment in one form of ac ion, he cannot after- 
wards recover in another for the jam e ceute of action. With reſpect 
to the other objection, in ſupport of v hich the caſe of VERNON and 
Haxxty is cited; there the paynent is made voluntarily with 
knowledge of an act of bankruptcy, which was followed up by a 
commiſſion. The aflignees can only recorer where the payment 
has been voluntary, and with notice: but in the preſert caſe there 


(a) Moravia. v. Levy.—Sittings after fendant, that there being a covenan! be · 
Michaelmas 1786, at Guildball, cer. yween the parties, this aQtion would not 
Buller ].—C*ie upon promiless The lie. But by 
plaintifi and defendant had entered into LULLER J. It does not fignify in 
articles of partneiſhip, which contained this cate how the debit aroſe, Here is 
p Coverant to account at certain times, an expreſs promiſe to pay the balance 
This demand aroſe upon the partnerſhip which had been ſtruck ; and that is the 
account, for the amount of the balance ground of the aG ion; etherwiſe the ob- 


Arack ; which the defendant expreſely jed ion would have been good. ” 
promiſed to pay, as was — Verdid for plaintiff, 


Jt waa obſected by Erfling for the des 55 
f 1 : 5 53553 has 
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has been no commiſſion, no docquet was ſtruck, neither was there any | 

intention to ſue out a commiſſion ; and the defendant will not be con- 

ſidered to have paid this demand voluntarily. If indeed there were 

any fraud, by the defendant's colluding with the bankrupt in ſuſ- 

fering a judgment to be recovered againſt him, that would be a 

different caſe. But there is no fraud in this caſe ; the defendant 

has no legal defence; and the action is right in point of form. | | 
If a ſheriff take the goods of a bankrupt in execution after the 1. Bl. Rep. 65. 

act of bankruptcy, and before the commiſſion iflues, and ſells hem 

after the commiſſion, the aſſignees may recover the value of them 

from the ſheriff in an action of trover ; as where this trover was 

brought againſt the ſheriffs of London by the affignees of one Joaxs, 

a bankrupt, for goods fold by them under an execution, It was 

ſtated, that on the 4th of December 1753, Jouxs became a bankrupt; 

on the 5th December the judgment was entered againſt 

him by Goprzxy, and the fer: facias was executed the ſame _ 

day; on the 8th of December the commiſſion was taken out; 

the ſame day aſſignment made; on the 28th of December 1753 

the defendant ſold the goods; and on the 20th of January re- 


turned, that they had levied the money. 


But an aſſignment of goods at ſea as a collateral ſecurity for a 1. Bl. Rep. 65. 
debt, and a ſubſequent indorſement of a bill of lading, are good 
as againſt the aſſignees of the aſſignor, who committed an act of 
bankruptcy between the aſſignment of the goods and the indorſe- 
ment of the bill of lading. _ Od. | | 5 | 
Thus, where trover was brought by the aſſignees of the bankrupt to 2. Term Rep. 
recover the value of about fifty tons of braziletto wood, of which # Oy =p 
the defendant had taken poſſeſſion under an aſſignment from SyzDs 8 . 
the bankrupt, before his bankruptcy, aud a bill of lading irdorſed 
by him afterwards. The particular circumſtances were as follow: 
Syros having received advice on the 24th of November 1786, 
from his correſpondent who refided at Nzw PROVID EN E, by a 
letter dated the 28th of September 1786, that he was about to ſhip 
the 2 in queſtion on board the ELIZABETH, which would ſail 
iu ſeven weeks on his. 8 account; and having procured 
inſurance to be made on the 28th of November, applied to the 
defendant the ſame day to advance money on the ſecurity of theſe 
goods, and of the policy of inſurance thereon. SyzDs Was at 


this time already indebted to the defendant in the ſum of 1Gol. and 


upwards, and this latter agreed to advance him 2ccl. more on his 


note of hand, provided the goods in queſtion, with the policy, C cede Alton; 
were aſſigned over to him as a collateral ſecurity for both theſe ſums. ed te a perſon 
This was accordingly done by an infirument flampec, dated the 


claiming them 


29th of November 1786, as follows: © Theſe are to certify, that cw, 


„ I Joan Syrps, of Toxpox, ſhip-broker, having effects in the and other 
„hands of Mefirs. TINETR ard Fog RES, merchants, of Nx cha: ger, cannot 


_ # ProviDEXCE, and having received advice frem them, by letters be cetaired for 


dated the 28th and zoth of September laſt, that they bad en- ae 


2 gain ſt the 


gaged ,; ghtiul owner. 
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gaged freight to ſhip on board the ErizazzTH, & c. bound for 
this port, who would fail in November 1786, about 50 tous of 
braziletto on my account; J do hereby engage and oblige my- 


ſelf, my heirs, executors, adminiſtrators, or aſſigns, to aſſign, 
deliver, and ſet over, to jJoun PasLEx, _ &c. the whole of 


Joux PasEr, as a ſecurity for the payment of my notes of hand 
oblige myſelf to depoſit in his hands the policy of inſurance 


15 tranſmitted to me, to 1adorſe and deliver the ſame over to him 
(the defendant), his heirs, &c. And further, it is to be under- 
ſtood, that if the ſaid braziletto, by any accident, ſhould not produce 
to the ſaid JohN PasLzr the amount of the ſaid 4ool. advanced 
to me, I engage myſelf, my heirs, &c. to make the ſame deficiency 
good on demand. And if the ſaid braziletto ſhould produce 
more than the above ſum advanced me, after all charges and 
intereſt are paid, the balance of the fame remaining is to be 
placed to my credit.” Signed and ſealed WP pom Srzps“ The 
policy and the letters of advice were depoſited with the defendant 
at this time; and the bill of lading was indorſed over to him as 
ſoon as it arrived, but not till after the act of bankruptcy, which 
was on the 2d of February 1787, and the commiſſion 1flued on the 
Ioth. On the arrival of the ſhip in April, the goods were 
delivered by the captain to the defendant, who paid the freight 
and charges thereof. No tender was made by the plaintiffs of the 
amount of theſe charges when the goods were demanded. As to 
which Grosz, J. making his report, ſaid, that it appeared very 


Clearly that the defendant was reſolved to diſpute the queſtion 


as to the right of poſſeſſion to theſe . goods, and therefore it would 
have been nuzatory to have tendered the freight to him. 'The 


principal queſtion was, What right paſſed under the aſſignment 
to the defendant? and whether he had a right to retain 


ſſeſſion as againſt the affignees, the bill of lading not having 


een indorſed to him till after the bankruptcy? He was of opinion, 


under thoſe circumſtances, that the legal property of the goods 


remained in the bankrupt till the indorſement, and that he could 
not diveſt himſelf of it till after his bankruptcy, in prejudice to 
the reſt of his creditors; and therefore refuſed to nonſuit the 
plaintiffs, who thereupon obtained a verdict. A rule having been 
granted to ſhew cauſe why the verdict ſhould not be ſet afide, and 

a new trial granted, e ES - 
As HHU RST, J. now delivered the opinion of the Court. 
After ſtating the facts — Two queſtions have been made; Firſt, Whe- 
ther the plaintiff could at any rate recover in this action without 
firſt tendering the freight and charges? Secondly, which is the 
EL | principal 


the ſaid braziletto ſhipped on board the ſaid ſhip ELIZABETH, 
in confideration of 4ool. being advanced to me by the faid 


oy 75 him for the money received by me from him. And further, 


made on the ſaid braziletto; and as ſoon as the bill of lading 


. @ 
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principal queſtion, Whether the defendant, on the circumſtances 
of the caſe, has not ſuch a property as entitles him to hold againſt 


- the plaintiffs? As to the firſt queſtion, the Court have already 


intimated an opinion, namely, that if the defendant is to be 
conſidered as a mere wrongdoer, the plaintiffs would have no 
occaſion to tender him an indemnification for expences incurred 
by him in order to obtain a wrongful poſſeſſion. But the ſecond 
veſtion is a material one. In order to the diſcuſſing of which, 
I ſhall lay down the following principles, which appear to me to 
be clear: as betweer a perſon who has an FqUITABLF II Ex, and a 
third perſon who purchaſes the thing for a valuable conſideration, 
and without notice, the prior equitable lien ſhall not overreach 
the title of the vendee; for the title of him who has both 
a fair poſſeſſion and an equitable title ſhall be preferred to that 
of a mere equitable intereſt. But as between the perſon who has 
the equirable lien and the aſſignees, if the hen ſubſiſted before the 
bankruptcy, they ſhall never recover or retain the thing without 
diſcharging the money due. The party who has the equitable hen 
ought not to be on a footing with the reſt of the creditors, for 
whom-the aſſignees are truſtees ; for the creditors at large truſted to 


a perſonal credit; but he who has the lien never gave a perſonal 


credit, but truſted to the thing. The money lent to the bankrupt 
would never have become a part of the aſſets of the bankrupt, 
had it not been Jent upon the credit of the thing pledged ; and when 
the money is taken out of the bankrupt's effects and repaid, they 


are only juſt where they would have been if the money had 
never been advanced. As between the perſon having the lien 


and the aſſignees, they muſt ſtand in the place of the bankrupt, 
and take his property ſubje to all the equitable liens to which 
it would have been ſubject in the hands of the bankrupt him- 


ſelf. By the act of bankruptcy they only get the legal right. 
The bankrupt himſelf had the legal right before the bank- 


ruptcy ; but he could never retain the thing againſt the hen, with- 
out paying the money, borrowed. So neither can the aſſignees. 
Nor, if the party obtains the poſſeſſion, can they get it from 
him without paying the money advanced; for the retaining 
the thing agreeable to a lawful ſtipulation between him and the 


bankrupt, previous to the bankruptcy, can never even in a court of 


law be ſaid to be a wrongful converſion. If the caſe reſted 
on principles of reaſoning only, I ſhould have very little 


doubt; but this reaſoning is likewiſe ſupported by authority. 


I will firſt premiſe, as a ground, that whatever may be Jet off 
in a court of equity, on the ground of 11x, may likewiſe 
be ſet off in an action of trover. This was expreſsly laid down 


by Lond MansFitLD, in the caſe of GREEN V. Farms, torr. 2253. 
4. Bonk. 2218. Taking that poſition to be law, the caſe of 1. Atk. 160. 


Baowx v. HraTHCOTE, I. Ark. 160. applies very ſtrorgly to 


this caſe, There WIIIIa us and his partner gave a bond to 


HzaTHCOTIR 
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A ſuccint Digeft of the 


HzaTrcoTz for 1200l. and the fame day by deed aſſigned to 
him the goods in two ſhips then at fea, and alſo delivered to him 
thirteen bills of lading and policies of inſurance, the latter of which 
were indorſed to him, but the bills of lading were not: and a bill 

was brought by the affignees of WIILLIAus, infifting that, a 
WIILLIAus had acted as viſible owner of the ſhip and cargo, which 
were never put into the poſſeſſion of the defendant, the Plaintiffs 
were entitled to them' for the benefit of the creditors. But the 
court was of opinion, that every thing which could ſhew a right to 
the ſhip and cargo being delivered over to HzaTHcoTs, the bank- 
rupt could no longer be ſaid to have the order anddiſpoſition of them; 
and therefore the caſe did not fall within the meaning of 21. Jac. I. 
c. 19. and conſequently that HzaTacorz had a right to retain 
the ſhip and cargo till the money was paid. That caſe is very 
fimilar to the preſent : for though there was an ass16nmEenT of 
the bill of lading, and here only an ACREEM ENT to aflign, yet 
that makes no difference, as neither conveys more than the equitable 
title. There is alſo a caſe in Bxowx's REP. of Fa LENER v. 
Cask, which, though very ſhortly reported, ſeems to apply to the pre- 
ſent. But I cite it from a MS. note, which is ſomewhat mote 


ante 78 and 79. full (2). 3 
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In ChaNcRr, November 21ſt, 1781. FaLxNER, executor 
of Csowo r R, againſt Cas: and others. Cas E owing 6000l. to 
CxowpkR on bond, with ſome arrears of intereſt, for ſecuring the 
fame in April 1977, gave Cxowpkx a bill of ſale of three ſhips, the 
BaxETT, which had lately failed from LIVERPOOL to 2 
the Faxcy, then lying in the dock at LIVERPOOL, and the Axxa, 
then building, And all policies of inſurance, ſum and ſums of 
© money whatever, then inſured or to be inſured upon the ſaid ſhips 
or veſſels, or any of them, to hold the faid three ſeveral ſhips 
or veſſels and other the premiſes to the teſtator, his executors, &c, 
* as his and their own proper goods and chattels.” And Cas 
covenanted, that he would © from time to time at his own proper 
charges cauſe the fame three ſhips to be ſufficiently and pro- 
« perly inſured, and ſo continue the fame infured, whilſt the 
lame veſiel ſhould reſpeftively be out of the ſaid port of 
Tavzxroor upon any voyage whatſoever ; and in caſe of any lols, 
ſhould and would pay the money due and to be recovered upon 
any ſuch policy or policies of inſurarce to the faid T. Crowns, 
his executors, &c. for the purpoſe of paying and ſatisfying to 
him or them the ſaid Goool. and all and” | and other mone 
due and to become due to him on the ſaid bond; wit 
a proviſo for redemption before 1ft Auguſt then next. The Faxcy 
and ANNA lay at LIVERPOOL for ſome time after the bill of 
ſale was executed. The BaxETT returned to LIVERPOOL 
and ſailed on another voyage, but CRowWprx never took pol- 
ſeſſion of any of them. Soon after the BANETT had failed in 
January 1778, CRo.]˖ ⁰ꝓ ER applied to Cass to deliver up to him the 


ſeveral 


a> | 


. 
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Laws relating to Bankrupts, 
ſeveral policies he had covenanted to got effected on the reſpec- 
tive ſhips. It then appeared that Cask had inſured in Loxpox 
upon the ſhip Fancy 2000l. and a large fum upon her cargo in 
the ſame policy with one Baxciay, an inſurance broker, who re- 
tained the policy as a ſecurity for the premiums, and allo for the 
balance due from Cask on his general account; and Casz was 
therefore not able to deliver it over to CRowWẽ-/p ER, but he informed 
him that fuch inſurance had been made, and offered to give him 
an order to recover in caſe of loſs, and deliver to him another 
licy on the fame ſhip for Geol. which had been effected in 
1 On the 23d March 1778, a commiſſion of bankrupft 
iſſued againſt Cas, and it was not diſputed in the arguments that 
he had committed acts of bankruptcy in November 17%, but it 
was not ſo alledged in either the bill or anſwer. The ſhip Fa xc x 
was captured by an ARI CAN privateer on the coaſt of ArRICA 
on the 6th of March 1778, and as ſoon as CROWD ER heard of 
it, which was not till the beginning of July 17758, he applied to 
Bakclar to give up the policy, who refuſed unleſs he would pay 
the balance of the account due from Casr, which was 779l. 118. 
and indemnify him. CROW DER declined to do this, but the 
aſſignees acceded to theſe terms, and poſſeſſed themſelves of the 
policy, and thereupon received from the bulk of the underwriters 
the amount of their ſubſcriptions. . Crxowpers filed a bill in 


Hitazy 1999, againſt the bankrupt and the aſſignees, praying 
that the aſſignees might be deemed to acccunt with him for all tte 


money received from theſe two policies, and in caſe any part of 
ſuch money was received, that the aſſignees might either recover 
and pay the ſame to him, or deliver the ſaid policy of inſurance 


in their hands to the plaintiff, and conſent to his 8 the 
money due on both policies, and impower him to make u 


e of 
their names for recovering and receiving it on the plaintiff's indem- 
nifying them therein; which he thereby agreed and offered to do. 
After the defendants had put in their anſwer, v7z. 26th February 


1780, Crowptr died; and the ſuit was revived and carried on 


by the executor of Cxowpzzx. KENrox for the plaintiff ſtated the 
facts, and acknowledged that no delivery accompanied the bill 
of fale; and that from not having taken poſſeſſion the plaintiff 
muſt give up all claim to the ſhips. The whole queſtion is upon 


the policy of the ſhip Faxcy ; and he contended, that though the 


ſhips did not paſs, the policies of inſurance did paſs. By the 
bankrupt laws nothing paſſes to the aſſignees, but what the bank- 


 Tupt was in poſſeſſion of at the time of his bankruptcy clear of 
any fpecial lien thereon.—The Solicitor General (Maxs111D) 


for defendant. In this caſe if the bankrupt had remained ſolvent, 


it would have entitled CRO WD ER to come for performance of the 


agreement. This policy (meaning that made in Lox DO) reſted. 
in the hands of the bankrupt. Ryar, v. RowLrs, 1. VIE. 348, 


375. This is merely an equitable affignment of the policy, ard 
within the caſe of RraL v. RowLes, But beſides, theie deter darts 
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- Aſuccinit Digeſt of the 


inſiſt on an act of bankruptcy ſo early as November 177%; and if 
that were in November 1777, it is incumbent on the plaintiff to make 
out that the covenant in 1777, unaccompanied with delivery, was 
an actual aſſignment.— Thoursod for the plaintiff. It is perfectly 


immaterial whether the act of bankruptcy was in November 1777 


or not, for the plaintiff's title depends on the deed in April 1%. 


This is a clear aflignment in equity of all policies to be made ſub- 


ſequent to that deed. The policy on the Fancy was made in 


July 1777, and the aſſignees are bound by all the covenants of the 


bankrupt. TaviorR v. WHEELER. 2. VERN. 564. The Lox- 
Dox policy was not in the cuſtody of the bankrupt, but in the poſ- 
ſeſſion of Baxciay, who had a ſpecial lien upon it. CROwD ER 
was in the fituation of a ſecond mortgagee of this policy. This 
is not within the 21. Jac. 1. bcirg a choſe in action. In caſe of 
a pawn the condition is perſonal, and the executor of the pawner 


cannot redeem it. VEIV. 178. Lord Chancellor aſked, Whether, 


in caſe of a pawn, the aſſignees can claim it if the bankrupt does 


not redeem it prior to the act of bankruptcy ? In caſe of ſhips at 
ſea, where actual poſſeſſion cannot be given, ſymbolical poſſeſſion is 
ſufficient. Kzxnyon in reply obſerved, that if a perſon, prior 
to his bankruptcy, enter into a covenant that binds the property, 
tha! property is ſubject to the covenant. The ſtatute of Jamzs 
does not apply to the argument the Solicitor General draws from it, 
In this caſe the property was not in the hands of Casr, nor could 
furniſh him with falſe credit. It is ſaid, Baxciar held the pro- 
perty for the bankrupt: but he held it for CRO - DER. This policy 
was in fact a pledge, or pawn ; and if the ſtatute of King JAurs 
had not exiſted, - there never was a clearer caſe. THE Loxp 
Crancziior admitted, that if the queſtion had been concerning 
a bond, or any choſe in action, that had remained in the poſſeſſion 
of the' bankrupt at the time of the bankruptey, it would have been 
within the ſtatute of King Jamzs. The queſtion therefore is upon 
the application of that ſtatute to this caſe In April 1997, Cas, 
having aſſigned over the veſſel, aſſigned all policies to Crxownzs, 


in confideration of a debt due at the time, and therefore, as to 


conſideration, the tranſaction 1s valid. In July following, he made 
a policy on the Faxcy ; but the broker, being then his creditor, 
would not part with the policy till he had been paid what was due 
to him; and Cask agreed that the policy ſhould lie with the broker 
as a ſecurity for paying that demand. There ſeems to me to 
be no difference in caſes where effects, which have been in poſ- 
ſeſſion of the pawner, are pledged, or goods that he has a property 
in are left in the hands of a third perſon; for I confider them 
equally as pledges, Taking this as a yawn, I would conſider 
firſt, what the cate would be if the ſtatute of James did not affe ct 
it; and then what effect that ſtatute has. If there were no ſuch 
ſtatute in the preſent caſe, it would be clear that the plaintiff did 


obtain that intereſt which he is now ſeeking in the ſubject. The 


policy of inſurauce was in Baxciay's hands, and , CxowDr in 
| 25 1 equity 
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Laws relating to Bankrupts, 

equity acquired a right in that policy; ard this court would not 
turn him round to ſeek his relief againſt Cas. It is clear, ab- 
ſtrated from the ſtatute, that whatever binds a ſubject of property 
in the hands of the bankrupt, will bind it in the hands of the 
aſſignees; their title is merely derivative, and they take the pro- 
erty of the bankrupt ſubject to all equitable liens on it, that bourd 
it in the hands of the bankrupt; and here, if there had been no 
ſuch ſtatute, the aſſignees would have been bound by this contract 
of the bankrupt. The queſtion therefore 1s, Secondly, Whether 
this ſtatute affects this caſe? The words are, if any perſon, at 


the time he ſhall become bankrupt, ſhall by the conſent of the 


true owner have in his poſſeſſion any cop ok CHAaTTELs, Where- 
of he ſhall be the reputed owner, the commifſioners ſhall have power 
to diſpoſe of the ſame for the benefit of the ereditors.* Ihe 


queſtion therefore is, Whether the bankrupt's intereſt in this ſub- f 


ject falls under the words co” AND CHATTELS in the act? 


Whether that intereſt reſided in the bankrupt in any ripht of form 


or poſſeſſion at the time of the bankruptcy? His right was merely 
equitable to redeem Baxcray, BaRCTAY had poſſeſſion againſt the 
bankrupt, and the bankrupt had only a right to redeem. The 


bankrupt, when ſolvent, affigned all his intereſt to a ſtrarger. 


It is objected, that he did not then deliver poſſeſſion; but he 


had not the ge" to deliver; he had barely the right of 


_ redemption : 


je did therefore, as it ſeems, all that he could do, 
aſſign all his equitable right to the plaintiff. The ftatute is to be 


conſidered as a 7s poſitivum, and here it is impoſſible to charge the 
aſſignee of this equity with having left the poſſeſſion of the thing 
aſſigned in the hands of the bankrupt. In caſes where ſhips are at 


ſea, ſymbolical 3 is allowed, and this is much clearer of 
the objection of poſſeſſion on the behalf of CRO WD ER. But it is 
argued, that CRowWDER ſhould have given notice to BARcIAT of 


his equitable intereſt ; which would have been publiſhing to the 


world, that the property did not belong to the bankrupt. The 
firſt anſwer is, that there was not a ſeintilla of property in the 


bankrupt. And, ſecondly, ſuppoſing notice had been given, it 
would have been a tranſaction merely between CROwDER and 


Baxcray. The conſequence is that the affignees muſt account for 


all money received on BarcLays policy, as far as it affected the 
ſhip, but not on the other policy underwritten at Livexroor, which 


remained in the bankrupt's hands, and delivered by him ſubſequent 
to the act of bankruptcy committed, if the act of bankruptcy 


preceded the delivery of that policy by the —_— to Crowpzr ; 


—and the parties to be at liberty to try (a) that fact if they think 
proper. That caſe applies ſtrongly to the preſent. _ Te 


(a) It never was tried, the fact hav- made, that C AE committed acts of bank - 
ing been ſettled by two or three other ruptey two or three months before the 
trials at law before this deccee was delive y of the policy-to CRowDER, 
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188 Aſuccint Digeſt of the 
It might be a great inconvenience to commerce, if it were to 
be laid down at law, that a man could never take up money upon the 
credit of goods conſigned, till they actually arrived in port, 
There ſeems to be no inconvenience on the other ſide, nor can 
it be any inlet to fraud; for no other perſon can be taken in to 
lend money on the credit of the cargo, after the party has delivered 
over all the documents to him who has the firſt lien. Therefore, 
on the whole, we think the verdict wrong, and that there ought to 

| be a new trial.-Rule abſolute. | | | 
1. Black. 67. An execution executed before an act of bankruptcy is not award- 
. Reg 3 - by the commiſſioners aſſignment; nor will Tzxspass lie by the 
4. , 7 N a 1 

. bankrupt in execution after an act of bankruptcy, and before 
1 Te:m Rep. the iſſuing of the commiſſion; notwithſtanding he ſells them after 
475. the iſſuing of the commiſſion and after a proviſional aſſignment, 
OP 65. and notice from the proviſional aſſignee not to ſell ; but they may 
4 ey 1 maintain TROVER againſt him, as was determined in the caſe of 
2. Bl. Rep 839. COOPER v. Carty already mentioned. Mn. a on 


CHAPTER THE TWELFTH. 
07 the ſeveral Meetings. 


Ante p. 5 to 10. E have already deſcribed the nature of the private meeting 

| | of the commiſſioners for the purpoſe of "HE ria the party 

a bankrupt, and iſſuing the commiſſion againſt him. We have allo 

m_—_ p. 1975 een that every bankru t who ſhall not within the forty- two days, or 

: ſuch further time as the Chancellor is impowered to allow, ſur- 

render himſelf to the commiſboners, incurs the guilt of felony ; 

but it is provided by 5. Geo. 2. c. 30. H. 1. that the commiſ- 

ſioners ſhall appoint within the ſaid forty-days ſo appointed for 

| the bankrupt to forrender and conform, not leſs than THAEE 

(a)See page SEVERAL MEETINGS for the purpoſes aforeſaid (a), the laſt of 

107 and 108, which ſhall be on the forty-ſecond day hereby limited for ſuch 
bankrupt's appearance. | e | 

Time may be © Provided that it ſhall and may be lawful to and for the 

enla ged. Lord Chancellor, or Lord Keeper, or commiſſioners for the 

” -: ugh” of the Great Seal, to enlarge the time for ſuch per- 

u 


ſon ſurrendering himſelf, and diſcloſing and diſcovering his 


* eſtate and effects as aforeſaid, as the 3 Chancellor, &c. 
thall think fit, not exceeding fifty days, to be computed from 
the end of the ſaid forty-two days, ſo as ſuch order for en- 
larging the time be made by the ſaid Lord Chancellor, 
Kc. ſix days at leaſt before the time on which ſuch perſon 
„ was to ſur render himſelf, and make ſuch diſcovery as. atore- 
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© proceedings, in caſe they can be produced, are not at 
of record, nor can be given in evidence, which may be of very 
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189 


The firſt of theſe public meetings, of which there ought to Green, 338. 


he ſeven days notice at leaſt in the Lonyon GazETTI, is 
uſually employed in the proof of debts, for the commiſſioners are 
not authorized to receive proof of debts at private meetings. 
The ſecond fitting is appropriated to the purpoſe of chuſing 
aſſignees, and of xe Fear to them the eſtate — effects of the 


bankrupt; the choice of whom, if no ereditor of ſufficient value 
attend this meeting, muſt be adjourned to ſome other day, of 
The third 


which due notice muſt be given in the Gazrrrx. 
meeting is generally aſſigned for the purpoſe of taking the 
bankrupt's laſt examination, although creditors may claim or 
prove their debts at this meeting as well as at any of the others. 
Of the buſineſs of theſe meetings, there are to be "_— memo- 


randums and / entries made in thoſe forms which the lawghas pre- 


' ſcribed, and for which we refer to the AppENDIX or PRECEDENTS 


at the end of this work. | 


And all the proceedings thus had and taken muſt be enrolled : Proceedings 
For by 5. Geo. 2. c. 30. . 51. it is recited, © AnD WIE RAS Mull 
* commiſſions of bankrupts, and the depoſitions taken before the 


commiſſioners of bankrupts, and the proceedings upon ſuch 
* commiſſions, are moſt commonly kept by ſuch perſons as act as 
* clerks or ſecretaries to ſuch commiſſioners, and by reaſon of 
* the death of ſuch clerks or ſecretaries are many times loſt and 
“ miſlaid, by means whereof ſuch perſons as have or may pur- 
* chaſe any meſſuages, lands, tenements, or hereditaments, un- 


* der any commiſſion grounded upon the ſtatutes made con- 
* cerning bankrupts, may be diſabled to make out their right 


and title to the ſame; and there being no certain place 
% where the creditors of any bankrupt, or any perſon or perſons 
* claiming any eſtate or intereſt in any meſſuages, lands, tene- 
* ments, or hereditaments, by or under any ſh 

“ aforeſaid, can have recourſe to ſuch commiſſion, and the pro- 
* ceedings thereupon; and ſuch commiſſions, depoſitions, and 
preſent 


ill conſequence to ſuch purchaſers, or perſons claiming as afore- 


„ ſaid: Be it therefore enacted, that upon the petition of any 
* perſon or perſons to the Lord Chancellor, Lord Keeper, or 


„ commiſfioners for the cuſtody of the Great Seal of Gzxar- 
* Britain, praying that ſuch commiſſions and depofitions taken 


* thereon, or any part of ſuch depoſitions and ſuch certificates 


* ſo to be allowed and confirmed as aforeſaid, or any certi- 
* ficate heretofore allowed and confirmed, or any other matters 
« or things relating to the ſaid commiſſion, or the proceedings 
* thereupon, may be entered of record, the Lord High Chan- 
e cellor, Lord Keeper, or commiſſioners of the Great Seal, ſhall 
and may direct, and order ſuch commiſſions, depoſitions, pro- 
ceedings, and certificates, or other matters or things, to be N 

. | | 5 66 ot 


commiſhon as 


enroll. 
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Certificates 


of record. 


gi ven in evi- 


dence. 


4. 


may be entered cc 


«c 
c«c 


| Record may be 


cc 
(e 


cc 


A ſuccintt Digeſt of the 
of record; and in caſe of the death of the witneſſes proving ſuch 
bankruptcy, or in caſe of the ſaid commiſſions, depoſitions, pro- 
ceedings, or .other matters or things ſhall be loft or miſlaid, a 
true copy of che record of ſuch commiffions, depoſitions, and 
proceedings, or other matters or things, ſigned and atteſted as 
herein after is mentioned, ſhall' and may upon all occafions 
be given in evidence to prove ſuch commiſſion, and the bankrupt- 
cy of ſuch perſon againſt whom ſuch commiffion hath been or ſhall 
be awarded, or other matters or things; any law, uſage, or cuſ- 
tom, to the contrary-notwithſtanding. And all certificates which 
have been allowed and confirmed, or to be allowed and confirmed, 
and entered of record as aforeſaid, or a true copy of every 
certificate ſigned and atteſted as herein after is mentioned, ſhall 
and may be given in evidence, in any of his Majeſty's courts 
of record, and be without. any further proot deemed, adjudged, 
and taken to be a full and effectual bar and diſcharge of 
and againſt any action or ſuit which ſhall be commenced or 
brought by any creditor or creditors of ſuch bankrupt, for any 
debt or demand contracted, due, or demandable, before the 


iſſuing of ſuch commiſſion, unleſs any creditor or creditors of 
the perſon that hath ſuch certificate ſhall prove that ſuch cer- 


tificate was fraudulently obtained; in which caſe coſts ſhall be 
allowed to either party, as in other common caſes. And to 
the end any creditor, or other perſon or perſons may know where 
to ſearch, and ſee whither fach commiſſion hath iſſued, and find 
what depoſitions have been taken by virtue thereof, and what 
proceedings have been thereupon, and whether the ſaid bank- 
rupt hath made ſuch affidavit or affirmation as aforeſaid, and 
whether ſuch certificates are entered of record as aforeſaid, and 
all other matters or things which ſhall be entered of record 
in purſuance of this at, the Lord High Chancellor, Lord 
Keeper, or commiſfioners for the cuſtody of the Great Seal, 
ſhall appoint a certain proper place, near the Inns of court, 
where all and every the matters avrefand ſhall be entered of record, 


where all perſons ſhall be at liberty to ſearch and ſee if the 


fame are duly entered of record; and the Lord Chancellor, 
Lord Keeper, or commiſſioners, ſhall, by a writing under his 
or their hands, appoint a proper perſon who ſhall, by him- 
ſelf, or his ſufficient deputy, to be approved by the Lord High 
Chancellor, Lord Keeper, or commiſfioners, by a writing un- 
der his or their hands, enter of record ſuch commiſſions, de- 
poſitions, proceedings, and certificates, and other matters and 
things, and have the cuſtody of the entries thereof, and alſo 
appoint ſuch fee and reward to be paid to ſuch perſon for 
his labour and pains therein, as the Lord High Chancellor, 


Lord Keeper, or commiſlioners, ſhall think reaſonable, not ex- 


ceeding what is uſually paid in the like caſes; and that the 
Wo FE 8 „ perſon 


\ fignment ſhould be made them; and if none, « 
| ſhould fall ſhort, then by remittances; and that the bankru 


Laws relating to Bankrupts. 

« perſon ſo to be appointed, and his deputy, ſhall continue to en- 
ter of record all and every the matters and things aforeſaid, 
« and to have the cuſtody of the ſame, ſo long as he or they ſhall 

© reſpeQtively behave themſelves well, in entering the fame of 
„record and keeping ſuch entries, and ſhall not be removed but 
by order in writing under the hand of the Lord High Chan- 
* cellor, Lord Keeper, or commiſſioners, on a good and ſuf- 
« ficient cauſe therein ſpecified; and in caſe ſuch perſon ſhall 


19% 


K die, or be as aforeſaid removed, pf the Lord High Chancellor, 


Lord Keeper, or commiſſioners for the time being, ſhall and 
„may in writing, under his or their hands, appoint another 
* perſon to enter the fame of record, who ſhall have the cuſtody 
of the entries thereof, and ſhall have and receive the like fee 
* and reward for his labour and pains therein.” © 


Nor z. In the caſe of Sandman v. GRAHAM, ante, 99, 100. 17 factor ac- 
a new trial was granted, and on the record being ſent down to trial „ 
a ſecond time, the jury found a ſpecial verdict, mn: minutely 2? is principal 


n the faith 
all the facts of the caſe. But in Hizaxy Term 30. Geo. 3. eee 


Court gave judgment for the defendant, without hearing any ar- agreed to be 


rent, ſaying, that the caſe, as it now ſtood upon a ſpecial ver- made by the 
5 Ar genes e . P 'principal to the 


dict, could not be diſtinguiſhed from that on which it came onf 
Ez | 8 2 5 . or,and both 

before; and that whatever difference there was, it made it ſtill of chembecome 
ſtronger againſt the plainuffs, for it was now poſitively found, that bankrupt: be- 
the bankrupts had refuſed to accept the cargo, and never had pol- fore z cargo 
ſeſſion thereof. A writ of error was afterwards brought in enges 2 
Houſe of Lords, where, on Friday 14th May 1790, the judgment fas org 3 
of the King's Bench was affirmed by the unanimous advice of all tor, bis athg- 
the other Fadpes. | „ nees have no 

Tur Lox Cntr Ba RON, in delivering the opinion of the Property in ſocks 
Judges, obſerved that the parties ated entirely upon the faith of EE IO 
the agreement between them, that the bankrupts ſhould accept the pr: guce of it 
bills drawn on them by the srEINxEs, and ſhould indemnity againſt the af. 


themſelves out of the produce of the ſales, in caſe any con- ſigrees cf the 


* 1c pi incipal, i they 
or thoſe ſales pe lola it, and 


: we EKrupts received the 
ſhould receive a ſalary of 1 200l. from the sr EINES. And he ſaid that purchaſe- ino- 


the tranſaction between them with reſpect to the configsments ney- 


was as between principal and factor, and not as between vendor and 


rendee; that therefore SaxnDiman. and GRAHAM could have no 
property in the cargo: and the right of ſtopping in tranſitu, was 
out of the queſtion ; that never occurring but as between veudor 
and vendee. Aud for this he relied on the caſe of WRICHT . 
| | „ | CamrBß EIL, 


192 


— 


A ſuccin Digest, &:. 
Cask, 4. Buzz. 2050- That the bankrupts could have no 


lien in this caſe, as the ſpecial verdict found that the goods never 
got into their poſſeſſion. That though the bankrupts might have 
ven their aceeptances on the faith that theſe conſignments would 
bo made to them, yet ſtill it was an executory agreement, for 
the non-performance of which only a right of action accrued; 
but that no property in the goods was thereby veſted in them. 
And that upon x whole, they were of opinion, that the proceeds 
of the cargo of the _ Cxxzs were not money had and received 
to the uſe of the plaintiffs. ER Pn xXx. me 
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APPENDIX 


ners who attend, firſt of all qualify themſelves, by adminiſtering to 5 Geo. 2. c. 30. 


* EL 


H AVING Aeferibed i in the former part of this work the fevend 
ſteps neceſſary to be taken in order to procure a commiſſion 

of bankruptcy, we ſhall in this Appendix deſcribe the 8 5 
of we commiſſion at the ſeveral meetings. | 


es _———_—__ 


n 


FIRST PRIVATE MEETING. 


Fr this meeting, which is called a private one, the commiĩſſio - Firſt Meeting. 


each other the following oath, uncovered. 5 1. 44. 


«] 7. N. do ſwear, that I will faithfully, impartially and honeſt= 
ly, according to the beſt of my ſkill and knowledge, execute the 
ſeveral powers and truſts repoſed in me as a commiſſioner, in a 
commiſſion of bankrupt againſt F. G. of, & c. and that without fa- 


vour or ny Prejudice or malice. | 
So help me God," 


A cel of this oath is to be Ggned by the Commiſſi zonen, 
and kept among the proceedings under the commiſſion. 


09 EXAMINATIONS and n had and taken at (a) The Preamble 1 i 


under a commitſion of bon againſt F. G. of, NE. ay Proceeds - "th 
(a) Ioſert the time and lac. EE 5 f . 
ee : 46 Me- 15 | 


f 
{ 
1 
i 
| 
4 

i 
7 

} 


 Memorialof the 


1 * 1 


— 


«© MrNMORAN OU, that ue 7. V. J. F. and C. B. eſquirg, 
Walißcatioa of being the major part of the commiſſioners named and authorized in 
e and by a commiſſion of bankrupt awarded and iflued againſt F. 6, 
3 of, & c. did adminiſter to each other, and ſeverally take the oath 
appointed to be taken by commiſſioners of bankrupts, preſcribed 
and ſpecified in and by an act of parliament made in the fifth year 
of the reign of his late Majeſty King George the Second, intituled, 
«« An Act to prevent the committing of frauds by bankrupts,“ be- 
fore we proceed to act in the execution of the ſaid commiſſion, ac- 
cording to the directions of the ſaid act. 4 


5 5 TW, 
Witneſs, | e 
J. B. 1 


Oath to be ad- © You ſhall true anſwer make to all ſuch queſtions as ſhall be 

miniſtered by put to you by virtue of this commiſſion awarded againſt F. G. 

the Commiſſio. | | | So help you God.” 

ey 1 you cannot prevail on the witneſſes, who are to prove the trad- 
ing or act of bankruptcy, to attend, you muſt prepare a ſummons 

age 4 1-to them from the commiſſioners for that purpoſe in the following 

mo ov: form} 2 | | 


% By virtue of a commiſſion of bankrupt awarded and iſſued 
againſt F. G. of, &c. you and every of you, to whom this our ſu m- 
mons is directed, ate hereby commanded and required, perſonally 
to be and appear before us, whoſe names are hereunto ſubſcribed, 
or the major part of the commiſſioners in the ſaid commiſſion named 
and authorized, on ſight hereof, at at o*clock, then 
and there to be examined, by virtue of the ſaid commiſſion, and the 
ſeveral ſtatutes therein mentioned z and hereof you are not to fail at 
your peril. Given under our hands this day of | 


To be here directed F. 
to the Witneſſes. | 


A true and examined copy of the above ſummons muſt be per- 
ſonally delivered to the witneſſes reſpeQively by the meſſenger, or 
left by him at their teſpective lodgings, or at their laſt and uſul 
places of abode ; if the witneſſes do not attend, upon being duly 
ſerved, the commiſſioners (on oath being made before them of the 
ſervice) will execute a warrant for their commitment. 


% M- 


pannny: 
| „ 
; — 
2 
hd 


ce Memos AN DU M, that we, whoſe names are hereunto ſub- ps of 
ſcribed (or underwritten), being the major part of the commiſſio- fende hal they 
ners named and authorized in and by a commiſſion of bankrupt have found the 


awarded and iſſued againſt F. C. of, &c. having met this day pa:ty barkrups. 


olf at. and having proceeded to act in the execution of the 
ſaid commiſſion, have, upon good proof, upon oath, before us had 
and taken, found, that the ſaid F. G. did, before the date and ſu- 
ing forth of the ſaid commiſſion become bankrupt, within the true 
intent and meaning of the ſeveral ſtatutes made, and now in force, 
concerning bankrupts, ſome or one of them; we do therefore hereby 


adjudge and declare him bankrupt accordingly, _ | 
J. H. 
.“ 


As ſoon as the commiſſioners have declared the party bankrupt, 
they execute a warrant for ſeizing his effects, and ſign a ſummons 
for him to ſurrender, 1 | 1 N 


— 
* * * 


«© Wur kg As a commiſſion of bankrupt on the - day gummons for 
of now laft paſt, iſſued under the great ſeal of Great Bri- the bankrupt to 
nde. 


tain againſt you F. G. by the name and deſcription of F. G. of, &c. ſurre 
And whereas the major part of the commiſſioners in and by the 
ſaid commiſſion named and authorized, have declared you to be 
bankrupt z We the ſaid commiſſioners do hereby ſummons and re- 
quire you the ſaid F. G. perſonally to be and appear before the 
commiſſioners in the ſaid commiſſion named, or the major part of 


them, on (a) the day of inſtant, at in the 
morning, and on the and days of next, at 


oO clock in the afternoon, at F153 Ee n then 
and there to be examined, and to make a full and true diſcovery and 
diſcloſure of all your eſtate and effects, according to the directions 
of che ſeveral ſtatutes made and now in force concerning bankrupts, 
and particularly the ſtatute paſt in the fifth year of the reign of his 
late majeſty Kirg George the Second, intituled, “ An Act to pre- 
vent the committing of Frauds by Bankrupts z** and herein you 
are not to fail at your peri}, © Given under our hands this , 
day ff CCC 


„ To F. G. f | 1 1 
the bankrupt. +1 10a 
53.8 . ; | 4 5 6 .* 
6 (« ) According to the days fixed by the commiſſioners in the Gannon; Q 
"ES. | The 


—— 


7: 4-7] | 
The bankrupt ought in prudence to ſurrender himſelf at their of, i 
| firſt ſitting, to ſecure himſelf from arreſt and impriſonment, till his tels. 
: * 2+ c. 30. aſt examination, within the time allowed him by the act of parliz houſ 
2 meynt for finiſhing the ſame. Fe? there 
If the bankrupt ſurrenders himſelf at this meeting, the commiſſ. ing 
oners indorſe a memorandum on his ſummons to ſurrender by And 
which he will be indiſputably protected. 1 | fary 
If there is any reaſon to apprehend that an extent may iſſue t FG 
the ſuit of the crown againſt the bankrupt's effects, it will be proper MW unti 
to have a proviſional aſſignment executed at this meeting, which tors 
will entirely defeat ſuch extent, | 
N A „ Tus Ine NTURE, made the dayof inthe _ miſt 
year of the reign of our Sovereign Lord George the Third, by the in fi 
grace of God, of Great Britain, France, and Ireland, King, De- in!: 


fender of the Faith, and ſo forth, and in the year of our Lord ſide 
Between 7. N. FJ. F. and C. B. eſquires, the major part ther 
of the commiſſioners named and authorized in and by a commiſſion by t 


of bankrupt awarded and iſſued againſt F. G. of, &c. of the one pre 
part, and . C. of, & c. gentleman, of the other part, Whereas con 
| his Majeſty's commiſſion under the great ſeal of Great Britain, MW and 
| grounded upon the ſeveral ſtatutes made and now in force concerning tors 
| bankrupts, bearing date at Weſtminſter, the dayof in the V. 
year of our Lord hath been awarded and iſſued againſt the ſaid alſo 
[ F. G. and directed to T. V. J. F. C. B. eſquires, R. W. and and 
1 7. L. gentlemen, thereby giving full power and authority to the ner 


| ſaid Commiſſioners, four or three of them, to execute the ſame bar 
commiſſion, as by the ſame commiſſion, relation being thereunto the 
j had, more fully and at large it doth and may appear: And whereas, tor: 
upon the execution of the {aid commiſſion, it appeared to the major diz 
{ part of the commiſſioners in the ſaid commiſſion authorized, upon hou 
| due examination of witneſſes and other ſufficient proof upon oath, per 
| before them had and taken, that the ſaid F. G. did, from the ed, 
| month of carry on the trade and buſineſs of a merchant we 
exporting and importing divers kinds of goods, and did by ſuch at: 
trade and buſineſs ſeek and endeavour to get his living, as other co 
| merchants uſually do, and in the courſe of his ſaid trading and deal» fig 
ing he became indebted unto C. J. of, &c. in the ſum of and his 
| upward, for goods ſold and delivered: And whereas the ſaid F. G. pre 
i did, in the judgment of the major part of the ſaid commiſſioners, of 
| become bankrupt to all intents and purpoſes, within the compaſs, ſhz 
| true intent and meaning of the ſeveral ſtatutes made and now in force col 
| concerning bankrupts, or within ſome or one of them, before the ſor 
| date and ſuing forth of the ſaid commiſſion, and they did adjudge and pu 
| declare him bankrupt accordingly: And whereas the ſaid commiſ- his 
| fioners, parties to theſe preſents, in further execution of the ſaid co 
| commiſſion, and of the ſtatutes therein mentioned, have alſo found and pa 
| diſcovered, or it otherwiſe appeared to them, that the ſaid F. G. at to 


the time he Lecame bankrupt, as aforeſaid, or afterwards was N to 
2 5 bo | Ol, 


1 „ 5 
of, intereſted in, or well intitled unto ſundry goods, wares, chat- 
tels, merchandizes, ſtock in trade, houſehold ſtuff, implements of 


houſehold, bedding, plate, linen, and other things; and that 


there were alſo divers debts, ſum and ſums of money due and o- 
ing unto him the ſaid F. E. and his eſtate, from ſeveral perſons 2 
And whereas the ſaid commiſſioners, parties hereto, think it neceſ- 
ſary, for the better preſerving and ſccuring the eſtate of the ſaid 
FG, to appoint an aſſignee proviſionally of his eſtate and effects, 


until choice ſhall be made, by the major part in value of the cred'= _ 


tors, of an aſſignee or aſſignees of the eſtate and effects of the ſaid 
bankrupt, purſuant to notice to be given in the London Gazette for 
that purpoſe : Now this Indenture witneſſeth, that the ſaid com- 
miſſioners, parties to theſe preſents, for the purpoſe aforeſaid, and 
in further execution of the ſaid. commiſſion, and of the ſtatutes there- 


in mentioned, and by force and virtue thereof, and for and in con- 


ſideration of the ſum of of lawful money of Great Britain, to 
them the faid commiſſioners, parties to theſe preſents, in hand paid 


by the ſaid W. C. at or before the ſealing and delivering of theſe | 


preſents, the receipt whereof is hereby acknowledged, and alſo in 
conſideration of the covenants herein after contained, on the part 
and behalf of the ſaid V. C. his heirs, executors, and adminiſtra- 
tors, to be kept, done, and performed, Do hereby appoint the ſaid 
W. C. aſſignee of the eflate and effects of the ſaid F. G. and have 
alſo. ordered, bargained, ſold, diſpoſed, aſſigned, and ſet over, 


and by theſe preſents do, as much as in them the ſaid commiſſio- 


ners, parties to theſe preſents, lieth, and they lawfully may order, 
bargain, ſell, diſpoſe, aſſign, and ſet over, unto the ſaid V. C. 
the meſſenger unto the ſaid commiſſion, his executors, adminiſtta- 
tors, and aſſigns, all and ſingular the goods, wares, and merchan- 


dizes, chattels, ſtock in trade, debts, ſum and ſums of money, 
houſehold ſtuff, and all implements of houſehold, and other the 


perſonal eſtate whatſoever of the ſaid F. G. of which he was poſſeſſ- 


ed, or intitled unto, or which any other perſon or perſons was or 


were poſſeſſed, in truſt for him at the time he became bankrupt, or 
at any time fince ; To have and to hold, aſk, demand, ſue for, re- 
cover, levy, and receive, all and ſingular the premiſes hereby aſ- 
ſigned, or mentioned, or intended ſo to be, unto the ſaid . C. 
his executors, adminiſtrators, and aſligns, in truſt for the immediate 
preſervation thereof, and to and for the uſe, benefit, and advantage 


of all the creditors of the ſaid F. G. who have already ſought, or 
ſhall hereafter, in due time, come in and ſeek relief under the ſaid 
commiſſion, according to the ſeveral ſtatutes therein mentioned, or 


ſome or one of them, and to and for no other uſe, truſt, intent, or 
purpoſe whatſoever. And the ſaid W. C. doth hereby, for himſelf, 
his heirs, executors, and adminiſtrators, and for every of them, 
covenant, promiſe, and agree, to and with the ſaid commiſſioners, 
parties to theſe preſents, their executors, and adminiftrators, and 
to and with every of them, in manner and form following, (that is 
to ſay,) That he the ſaid /. C. his heirs, executors, ot adminiſ- 

e IT; 5 5 tratons, 


— — 


I-30 
trators, ſome or one of them, ſhall and will, as ſoon as an aſſignee or 
aſſignees of the ſaid bankrupt's eſtate and effecta ſhall be duly cho- 

fen and appointed, purſuant to. notice. in the London Gazette, and 
when he ſhall be thereunto required for. that purpoſe, join with the 
major part of the commiſſioners named in the ſaid commiſſion, in 
the making an aſſignment of all and ſingular the goods, chattels, 
debts, ſum and ſums of money, wares, and merchandizes, and all 
other the premiſes herein before mentioned or intended to be hereby 
aſſigned, unto ſuch perſon or perſons as hall be duly choſen and 
appointed to be the aſſignee or aſſignees of the ſaid bankrupt's ef. 
tate; and that he the faid /. C. ſhall and will alſo deliver up all 
the eſtate and effects of the ſaid bankrupt, as ſhall or may have 
come to the hands or poſſeſſion of him the ſaid V. C. or to the 
hands or poſſeſſion of any other perſon or perſons, in truſt for him 
and for his uſe, unto ſuch perſon or perſons as ſhall be duly choſen 
aſlignee or aſſignees of the ſaid bankrupt's eſtate and effects, or 
otherwiſe as the ſaid commiſſioners ſhall direct or appoint: And 
further that he the ſaid V. C. his heirs, executors, and adminiſtra- 
tors, (hall and will from time to time, and at all times hereafter, 
well and ſufficiently ſave, defend, keep harmleſs and indemnified, 
all the ſaid commiſſioners in and by the ſaid commiſſion named and 
authorized, their heirs, executors, and adminiſtrators, and every of 
them, their and every of their bodies, lands, tenements, goods, 
chattels, and e of, from, and againſt all. and all mau- 
ner of action and actions, ſuits, arreſts, complaints, coſts, damages, 
| and expences whatſoever, which they or any of them ſbal! or may ſuſ- 
j tain, or be put unto, for or by reaſon or means of this preſent deed of 
| aſſignment, or any act or acts to be done or executed by him the ſaid 
V. C. in putſuance or by virtue of the ſaid commiſſion, or deed of aſe 
ſignment, reſpeQively. In Witneſs whereof the ſaid parties to theſe 
preſents have hereunto interchangeably ſet their hands and ſeals the 
day and year firſt above written.” I LL EE. 3 
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„ WnenrAs a commiſſion of bankrupt is awarded and iſſued 
forth againſt V. E. of, & c. and he being declared bankrupt, is here - 
by required to ſurrender himſelf to the commiſſioners: in the ſaid 


Advertiſement 
for the Gazette. 


3 commiſſion named, or the major part of them, Ca) on the _ day 


of | next, at c' clock in the noon ; on the 

day of the ſame month, at o' clock in the noon; on 

the day of following, at o' clock in the 
ante and make a full diſcovery and diſcloſure 
of his eſtate and effects, when and where the creditors are to come 


6a) Theſe ſittings ſhould be ten or ſecond day from the date of the Gas» 
eleven days diſtance from each, other zette. „ 8 
and the lau fitting muſt be on the forty- 


| prepared 


prep? 
neess 
exam 
allov 


| rupt, 
fame; 


to ( 


the 


F, V. 


n J 


prepared 10 f rove their debts, at the ſecond ſitting to chooſe afſig- 


nees, and at the laſt ſitting the ſaid bankrupt is required to finiſh his 


examination; and the creditors are to aſſent to ot diſſent from the 


allowance of his certificate; all perſons indebted to the ſaid bank- 
| rupt, or who have any of his effects, are not to pay or deliver the 
fame, but to whom the commiſſioners ſhall appoint, but give notice 


to (5). 


OA The clerk to the commiſſion. 


n. W 


FIRST SITTING AT GUILDHALL. 
Againſt this ſitting, the practiſer mould provide himſelf with the 


Gazette, in which the ſittings at Guildhall, fixed by tlie commiſſio- 
ners, are inferted, | | | 


As creditors may come in at this ſitting, we will here give prece- 


dents of the ſeveral forms of depoſitions neceſſary from the various 


demands of creditors : firſt obſerving, once for all, that accounts cur- 


rent, aſſignments, bills of exchange, bonds, decrees, letters of ad- 


miniſtration, notes of hand, probates of wills, proteſts, reports, and 


all other ſecurities whatſoever, - muſt be produced by the reſpective 
creditors, at the time of their proving their debts, and be exhibited 
to the commiſſioners : and alſo further obſerving, that the commiſ- 
fioners are not authorized to receive proof of debts at private meet- 
ings ; they ought to be public ſittings, and ſeven days notice there- 
of at leaſt previouſly given in the London Gazette; and notwith- 
ſtanding the debts to be proved ſhoula be ſo directed by an order 
from the great ſeal „ | e 


VO u ſhall ſwear, that F. G. of, &c. at the time of his becom · O ath for pro= 
ing bankrupt, was juſtly and 49nd fide indebted to you in the ſum ving = Dela. 
of | 


and that you have not ſince been any ways paid or ſatiſ- 
tied the ſame, or any part thereof. 3 
eee e 3 So help your God.“ 


Depoſitions. 


All creditors muſt ſign and ſwear to the truth of the depoſitions 
or proofs of their debts, FS | 


At, &c. 


the perſon againſt whom the commiſſion of bankrupt now in proſecu- 
| | | e e wy tion 


of + 355 in the county of mercer, Depoſition of 
being ſworn and examined the dayfand year, and at the the petivioning |. 
place above-ſaid, upon his oath ſaith, That F. G. of, & c. Creditor vDebt. 
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| vii 1 
7 P tion is awarded and iſſued, was before the date and ſuing 
forth of the ſaid commiſſion, and ſtill is juſtly and truly Jr 


indebted unto him this examinant in the ſum of for goods 
ſold and delivered by this examinant to the ſaid F. G. K. 


C. B. before he became bankrupt, for which ſaid ſum of c 
or any part thereof, this examinant hath not received any ſecurity ny 
or ſatisfaQion whatſoever, | ” 
„ C. J 5 
| At, &c. | „ : 
Por divert Sum: « FJ. L. of, &c. being ſworn and examined, the day and his 
of Money. T. N, year, and at the place aboveſaid, upon his oath ſaith, that | 
| F. G. of, &c, the perſon againſt whom the commiſſion of 
bankrupt now in proſecution is awarded and ifſued, was before the 
date and ſuing forth of the ſaid commiſſion, and till is juſtly and 
truly indebted unto him this examinant, in the ſum of 
R. W. for monies had and received by the ſaid bankrupt, to and | 
for the uſe, and on the accompt of him this examinant s 
and alſo in the further ſum of for money lent the ſaid bank · 4 
[ rupt by him this examinant z and alſo in the further ſum of (al 
. for money paid by this examinant, to and for the uſe of the ſaid Go 
| bankrupt, and by his order, which ſaid ſeveral ſums of money were 10 
| : | received by, lent to, and paid for the ſaid F. &. before he became ] 
4 bankrupt, for which, or any of them, or any part thereof, this ex- P. 
1 | aminant hath not had or received any ſecurity or ſatiſ- g 
7. L. faction. | | 1 
ä ; 2 J. * N It 
. 88 = „th 
i ec 
| LC of fie; widew and aduiaid fall and f : 
| zi gratez M. C. of, &c. widow and adminiſtratrix of all and ſin- ] 
| e T. N. gular the goods and chattels, rights, and credits, which 
| were of 7 C. her late huſband deceaſed, at the time of his 
| death, being ſworn, & c [as above] and till is indebted to this ex- 
| R. . aminant in the ſum of for goods ſold and delivered g 
[ buy the ſaid J. C. in his life time, to the ſaid F. G. before be 
he became bankrupt, for which ſaid ſuni df or any ol 
part thereof, this examinant hath not received (nor did her n 


7. Z ſaid late huſband, in his life-time, to her knowledge or 
belief teceive) any ſecurity or ſatisfaction. 28 


| Y At, &c, 5 1 
Aﬀegnce of a « A. B. of, &c. one of the aſſignees of the eſtate and ef- 
Bankrupt. 7. M. feQts of K. R. of, & c. bankrupt, &c, [as before] and ſtill 


18 


[is] 


in the ſum of for goods fold and delivered to the ſaid F. G. 
before he became - bankrupt, by the ſaid X. K. before he 


. * became bankrupt, as appears to this examinant, by the books 


of accom pt of the ſaid bankrupt, now in the cuſtody or power of this 


examinant, and the ſaid J. M. or one of them, for which ſaid tum 
of or any part thereof, this examinant (nor the ſaid J. M. to 


TL the knowledge or belief of this examinant) hath received 
+ 7** any manner of ſecurity or ſatisfaction whatioever. | 
Voß „ | | EE 
The uſual depoſition on this occaiion is, By a bankrupt and 
his aſſignee.“ e e : 


At, ie. 


| 7 « J. W. of, &c. and M. C. of, &c. being ſworn and ex- Aﬀflinee 
J F. amined, the day and yeaP, and at the place aboveſaid, up- Debt, 


on their oaths ſeverally ſay : and firſt thisexaminant F. W. for him- 
ſelf faith, that F. G. of, &c. the perſon againſt whom the commiſ- 


ſion of bankrupt now in proſecution is awarded and iſſued, was be- 


fore the date and ſuing forth of the ſaid commiſſion, and fill is juſt» 
ly and truly indebted unto him this examinant, in the ſum of 
by virtue of a certain indenture of aſſignment, duly executed by the 
C. B. ſaid M. C. to this examinant, dated the day of 
of one (c) debt or ſum of due and owing to the ſaid 
M. C. from the ſaid F. G. before he became bankrupt ;z and both 
theſe examinants ſay, that they have not, nor hath either of them, 
to the knowledge or belief of the other of them, received any ſecu- 
rity or ſatisfaction whatſoever, for the ſaid ſum of 5 
R. W. or any part thereof. TE 5 | 


| „ 


(e) If the creditor is the aſſignee ofa ment, by the ſaid bankrupt, to the ſaid 


bond, you ſay here, of one bend or V. C. the ſum ot (übe money due}, 


obligation, ente:ed into by the ſaid with lawful intereſt for the ſame, oa a 
bankrupt unto the faid V C. in the pe- day long ſince paſt.” | 
nal ſum of with condition, for pay= @& | 


At, &c, 


ee , e 8 of. -&c [as uſual to] and ſtill is juſtly indebted, 
at unto him chis examinant in the ſum of for the at- YO 
| + | | cendance 


Dd 


is juſtly and truly indebted unto him this deponent, and to 
J. M. of, & c. aſſignees to the eſtate and effects of the ſaid R. R. 


— . 2 - 
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1 
tendance, fees, and monies laid out and expended by him this ex- 
aminant in and about the affairs and buſineſs of the ſaid F. G. before 
C. B. be became bankrupt, for which ſaid ſum, &c. _ uſual] 
, fave a note figned “ 4. S.“ dated laſt, for 5 
payable to the bankrupt, and indorſed by him to this examinant; 
and alſo ſave and except, that he this examinant has brought an ac- 
tion for the ſaid debt in his Majeſty's Court of 
5 wherei 
R. W. bankrupt, 
| | e Z. S.“ 


On Bill of Ex- J. F. 4% R. B. of, &c. (as uſual) and till is juſtly and truly in- 


change, 


On Bond. 


country Cree 
ditors. 


debted unto him this examinant in the ſum of by 

virtue of a bill of exchange drawn by the ſaid F. G. before 

R. W. he became bankrupt, on the day of laſt, up- 
on C. D. for payment of the ſaid ſum of | fix days 
alter date, for value received of this examinant, for which 

ſaid ſum of &c. (as uſual) ſave and except the ſaid 


bill of exchange, and two more bills of the like effect, and 


| the proteſts for non-acceptance and non-payment of the 
R. B. 


FF. 4 P. S. of, (as uſual to) in the ſum of for principal 
| and intereſt due to this examinant, by virtue of one bond 


C. B. or obligation bearing date the day of under 


the hand and ſeal of the ſaid F. G. before he became bank- 
rupt, for which ſaid ſum, &c: (as uſual) ſave and except 
R, W. the ſaid bond or obligation. | 
| | 5 P. "$2? 


—— 


The debts of country creditors muſt be proved by affidavits ſworn 
before a Maſter Extraordinary of the Court of Chancery, in the 
country, and produced and exhibited to the commiſſioners, at one 
of their fittings. They ſhould be the fame in ſubſtance as depoſi- 


tions, otherwiſe they will be rejected but their forms muſt be al- 
tered ; the addition and deſcription of the bankrupt in the com- 
wiſion muſt be exactly ſet forth in the adathivits, otherwiſe they 


will not be admitted. 


If 


: "ip 
in bail has been put in above for the ſaid 


or | 


ea 


blo op „ woe _ 


L* 


If the creditor has any ſecurity for his debt be muſt annex it to, 
or ſet it out in his affidavit, and alſo ſave and except it therein. 


for which ſaid ſum, & c. (as uſual.) 


T9; 


* - —— 


* 


«GM. of, &c. (as before) and till is juſtly and truly On Decree, 


indebted unto him this examinant in the ſum of de- 
creed to this examinant by a decree of the high Court of 


Chancery, dated the day of now laſt paſt, 


pronounced before the ſaid F. G. became bankrupt, in a 
cauſe depending in the ſaid court, wherein he this exami- 
nant is complainant, and the ſaid bankrupt is defendant 


C. Mya 


, . 
W. 


« J. J. of, &c. executor of the laſt will and teſtament Executor, 
of NM. B. late of, &c. deceaſed, being ſworn, &c. (as 


7. uſual) for which faid ſum of, &c. (as uſual) fave and ex- 
cept a warrant of attorney dated the day of 
for confeſſing judgment on a nutuatus in his Majeſty's 


Court of | „ . 


— 


G. I. of, xc. F. M. of, &c. M. J. of, &c. (as Creditor by 


uſual) and till is juſtly and truly indebted unto theſe ex- ſyggmene = 


aminants, in the ſum of lawful money of Great Britain 
beiore he became bankrupt, for damages and coſts reco- 


vered by theſe examinants, in his Majeſty*s Court of | 


Term laſt, againſt the ſaid banks 


. „ in or about a NKe 
B rupt, in an action upon the caſe, for promiſes, for which 
ſaid ſum of or any part thereof, theſe examinants have not, nor 


hath any of them to the knowledge or belief of the other of them, 
received any ſatisfaction or ſecurity whatſoever, fave and except 

the ſaid judgment in the ſaid Court of 
R. W. about the day of and entered on roll 


ſigned on or 


S. M. 
J. M. 
A. 


. : 
* 
* 1 . 
. - 
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1. Atk, 83, 


Mortgagee, 


On Note of 


By Partners, | 


| [ xii ] } 
If the judgment be on a writ of inqujry, the (a) inquiſion muſt be 
exhibiced ; if on a verdict, the paſtea, if on a Confeſſion, the judg. 
ment paper is to be exhibited ; but Lon Harpwicke ſeems to 
think that a copy of the judgment itſelf ought to be produced ; if 
ſo, by muſt be on ſtamped paper, and examined by the original re- 
cord, „ 1 
, This mult be underſtood of B. R. to be taken out of he office, without 
for in C. B. the prothonotary keeps it in leave of the court, Reg. C. B. Trin. 


order to deliver it over to the clerk of 13. Ges. 2. 
the judgments, which is not afrerwards, CT 


— 


& J. 8. of, & c. (as uſual) ſave and except one inden- 
ture of mortgage, bearing date the day of 
for the payment of on the day of 
which ſaid mortgage this examinant doth agree to aſſign, 
and doth hereby ſurrender and give up for the benefit of 
the creditors claiming or ſeeking telief under the ſaid 
commiſſion. _ = | | 


F. F, 
K. W. 


— — 


7. L. 


— 


7. V. FE. B. of, &c. being ſworn, &c. Cas uſual) and ſtill 
is juſtly and truly indebted to this examinant, in the ſum of 5 


and upwards, for money lent by this examinant to the ſaid F. G. 
before he became bankrupt, for which ſaid ſum of 


ſave the ſeven following promiſſory notes ; 


one dated the of under the hand of the faid F. G. 


| whereby he promiſes to pay to this examinant, or order, one year af- 


ter date, with intereſt ; the other fix promiſſory notes 
are under the hand of one A. k. and made payable to the 


C. B. 
ſaid F. E. and by the ſaid F. G. indorſed to this exami- 


nant, and are for the ſeveral and reſpective ſums following : one 


dated for payable months after date; 

another dated _ for payable months after 

date; another dated a „ 0 ghayable 

months after date; another dated for payable 


months after date; and the other of the ſaid notes dated 
R. V. for payable months after date. 
ate is ä 


— aur ——— 


E. of, &c. (as uſval) and ill is juſtly and truly 
indebted unto this examinant, and G. A. his partner in 
trade, in the ſum of for goods ſold and delivered by 


J. F. this examinant, and the ſaid G. A. in partnerſhi p as afore- 


** — 


ſaid, 


> fs Wo 


4d 2 
part thereof, this examinant hath not received any ſatisfaction or 
ſecurity whatſoever, 


7. J. more fully appear; for which ſaid ſum, &c. 


then prepare the following MEMORANDUM : 


 ſoever. 


ii 1 


ſaid, to the ſaid F. G. before he became bankrupt, for 
| or any other part thereof, this 
_ examinant hath not, nor hath his partner, to his know- 
f, received any ſecurity or ſatisfaction hat- 


7. . 


which ſaid ſum of 
ledge or belie 


q — A 
Me 
6— — — —— a, of 


«© H. G. a &c. (as uſual) and ſtill is juſtly and truly END 


indebted unto him this examinant in the ſum of tre- cery 

ported due to him from the ſaid F. G. by 7. C. eſquire, 
one of the maſters of the high Court of Chancery, as by 

i | 3 made in a 
cauſe depending in the ſaid court, wherein this exami- 


his report dated the of 


nant, is complainant, and the ſaid F. G. is defendant, may 


| If the bankrupt has not yet ſurrendered, nor does at this ſitting, 


At, &c. 


«MeMorRanDuUM, That we the major part of the commiſſio- 


If neither the bankrupt ſurrenders, or any creditor proves or 
claims a debt at this ſitting, which is not unuſual, this ME Mo- 
RANDUM ſeems proper. SOOT VVT 2 


ners named and authorized in and by a commiſſion of bankrupt 
awarded and iſſued, and now in proſecution againſt F. G. of, &c. 
met the day and year, and at the place above mentioned, purſuant | 
to notice in the London Gazette for that purpoſe z but the ſaid 
F. E. did not ſurrender himſelf to us, or make any diſcloſure or 
diſcovery of his eſtate or effects, or ſend any excuſe why he did 
not. e | | | | | 


7 M. 
85 a : | J. F. 
| | C. B. 


At, &c, 


Me oRAN DUN, that we the major part of the commiſſioners 
named and authorized in and by a commiſſion of bankrupt awarded 
and iſſued againſt. F. G. met here the day and year and at the place 
aboyeſaid, purſuant to notice in the London Gazette, but the ſaid 
e TOR, oe re Ns - Ee, bankrupt 


N 


* 

* | S 
V1 * 
NIE 
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Letter of At- 
torney to vote 


| [ xiv J | 
bankrupt did not ſurrender himſelf purſuant to ſuch notice, nor did 
any creditor prove or claim any debt under the ſaid commitlion, 


Crepirogrs who may not be able to attend the next fitting, 
is 


to vote in the choice of aſſignees, and defirous of making over their 
votes to ſome other perſon, muſt execute a deed for that purpoſe, to 
the followingeffet: 3 


. 


* Kxow all men by theſe preſents, That, I, H. L. of, &c. one 
of the creditors of (a) F. G. of, &c. againſt whom a commiſſion of 


in the Choice of bankrupt under the great ſeal of Great Britain hath been awarded 


Aſſignees, 


v 


and iſſued, Have made, ordained, conſtituted, and appointed, and 


by theſe prefents do make, ordain, conſtitute, and appoint, E. I. 


of, &c, my true and lawful attorney for me, and in my name, place, 
and ſtead, to appear before the commiſſioners in and by the ſaid 
commiſſion named and authorized, or the major part of them, at 
| or elſewhere, at the days and times ap- 
pointed in the London Gazette, for the choice of * pee of the 
eſtate and effects of the ſaid F. &.; and then and there for me, and 
in my name, to conſent with whom the monies to be received from 
time to time out of the ſaid bankrupt's eſtate and effects ſhall re- 
main until the ſame be divided: and alſo for me, and in my name, 
to vote in the choice of one or more aſſignee or aſſignees of the ſaid 
bankrupt's eſtate and effecte, as my ſaid attorney, or the commiſ- 
Honers and creditors then preſent, ſhall think moſt fit and proper, 
for the better management, getting in, recovering, and ſecuring of 
the ſaid bankrupt's eſtate and effects: And alſo, in caſe that I, the 
taid H. L. ſhould happen to be choſen aſſignee, under the ſaid com- 
miſſion, at ſuch meeting of the creditors of the ſaid F. G. then as 
my ſaid attorney, and for me, and in my name, to accept the ſaid 


truſt, and to execute a counterpart of the aſſignment to the com- 


miſſione ts, and further to ad, do, and perform, all and whatſoever 
ſball be needful and requiſite to be done, in, about, or concerning 
the premiſes. And I do hereby ratify, confirm, and allow, all and 
whatſoever my ſaid attorney ſhall lawfully do or cauſe to be done 
for me, by virtue of theſe preſents, and of the power and authority 
hereby to him by me given. In Witneſs whereof 1, the ſaid H. L. 
have hereunto fet my band and ſeal this day of | in 


(a) The addition of the bankrupt bankrupt is the debtor, and for thi) 


mult be exactly as in the commiſſion ; dele& thereof the commiſſioners wil 
otherwiſe it does not appear that the reject its | 


the 


Th 
H. J. 
lette! 
ſubc1 
nexe 
name 


| attor 


and 
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lid the year of the reign of our Sovereign Lord George the 
Third, &c. and in the year of our Ld | 
| « Sealed and delivered (being firſt duly SEE 
1 ſtamped) in the preſence of | 
T. A. 


its due execution. 


——— 


— 


— Ame 


letter of attorney hereunto annexed, and that the name H. L. (5) 
ſubcribed againſt the ſeal of the ſaid letter of attorney hereunto an- 


names of this deponent and of T. M. ſubſcribed to the ſaid letter of 


and of the ſaid 7. M. 's own proper reſpeQive hand writing. * 


. 7. 


579 If the party puts her mark inſtead the ſeal of the ſaid letter of attorney 


of her name, the affidavit muſt run thus: hereunto annexed, thereto ſez, is the 
and that the mark ſubſcribed againſt own proper mark of the faid H. L..“ 


„ Sworn at, (ce) in the county 
of the . 
in the year before me, 
e N Re 
Maſter in chancery (d) extraordinary.” 


The above letter of attorney and affidavit muſt be exhibited, 


(c) If the place where the affidavit (d) The maiter muſt ſet bimſelf out 
was {worn is not inſerted in the Jurat, to be a maiter extraoidinary in chan- 
it will not be received, becauſe, for cery, otterwiſe he will not opptat to 
aught appears to the contrary, ight have any authority to take affida vit ia 


have been taken within ten m' 28 of that court, 
London, and if ſo, the maſte extra- | i 
ord nary had not authority to wear the 

party, | . | : 


This letter of attorney muſt be accompanied with an affidavit of 


7 J. J. of 5 maketh oath, That he was preſent, and did ſee Agidavit of the 
H. I. of, &c. duly ſign, ſeal, and as her act and deed deliver the Execution of 
the above Lets 

ter cf Attorney. 


nexed, is the own proper hand-writing of the ſaid H. L. and that the 


| attorney as witneſſes to the execution thereof, are of this deponent's 


SECOND. 
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Memorandum 6c FJ. N. 
of the Qualifi- 
cations of two 


[avi 1 


J 


SECOND SITTING AT GUILDHALL. 


As ſome or one of the commiſſioners may happen to attend this 
ſitting, who did not at either of the former ones, we will here give 
the proper precedent on ſuch an occaſion. . 

ce At, &c, 


MEemMoraDpum, That R. V. and 7. L. gentlemen, 


f th i and by a commiſſion of bankrupt awarded and iſſued againſt F. G. 
"= v7 wn of, &c. did, before they proceeded to act in the ſaid commiſſion, 


Claim: 


Memorandum 
of the Choice 
of Aſſigne es. 


reſpectively take the oath of a commiſſioner, preſcribed and ſpeci- 
fied in and by an act of parliament made and paſſed in the 
year of the reign of his late Majeſty King George the Second, in- 
tituled, “ An Act to prevent the committing of Frauds by Bank- 
rupts, according to the directions of the ſaid act. 
6s Witneſs 
. N. 
Clerk to the commiſſion. 


„K. 
a TAY». 


% 7. N. B it remembered, That J. H. of, &c. the day and 
K. Ii, Vear, at the place above mentioned, claimed a debt of 

* * as due to J. V. of, &c, from the ſaid bankrupt for goods 
T. L. ſold and delivered. | | 


The claimant is not ſworn, and therefore the claim will not be 


ſufficient to intitle him to a ſhare of the dividend till duly proved, 
All the creditors preſent having proved their debts, they proceed 


to the choice of aſſignees; of this choice one of the following me- 


morandums is made: 


© 7. NM MemoranDum, That this being the day appointed in 


the London Gazette for the choice of aſſignees of the eſtate 


and effects of F. G. of, &c. the perſon againſt whom the commiſſion 
of bankrupt now in proſecution is awarded and iſſued, We, whoſe 
names are hereunder written, being the major part in va- 

R. W. lue of the creditors of the ſaid F. G. preſent at this ſitting, 
and who have, proved our debts to be . or upwards, 
have choſen, and do hercby nominate and chuſe, F. P. of, &c. and 
C. D. of, &c. to be aſſignees of the eſtate and effects of the = 
| | | 7 8 ; F. a 


being two of the commiſſioners named and authorized in 


| J. H. 


(a, 


ditor; 


«ce 


my 


L xvii ] „ 
F. G. and we do hereby defire the commiſſioners to make an aſſi gu- 
ment thereof to them accordingly. ns : | | 
« We do accept of the ſaid truſt, 7 5 Boys FX. I. &. be 
miſe to execute a counterpart of the 4 gu- | 
ment to the commiſſioners, | oe 
| 7. F. 
C. D. 


a) He may not happen to be a cre» ie, it $7 at all neceſſary, 920 | 
ditor; fer though an aſſignee generally AT Ek. Rev. 153. pl 92. | 


0 23 AR" 2 1 
: : * 


© MEM ORAN DU, That, before the creditors proceeded to 

| the choice of aſſignees, they directed that the monies to 
7. LI. be received from time to time, as often as they amounted 
cdo the ſum of or upwards, ſhould be paid into the 
OY ER UE | FFF | 


: . . 2 . 1 - - 


& 7.N. Bx it remembered, That this being the day appoint- J 
ed in the London Gazette, by the — part of hs a N 

miſſioners named and authorized in and by a commiſſion of by one C: editor 

bankrupt awarded and iſſued, and now in proſecution, againſt only, and that 

F. G. of, &c. for the choice of one or more aſſignee or aſſignees of * ee, = 
the bankrupt's eſtate and effects; S. B. by virtue of aa 

R. W. letter of attorney, dated „ now laſt paſt, 

; from J. S. who hath duly proved a debt of or up- 

wards, under the ſaid commiſſion, and is the major patt in value of 


| the creditors now preſent, who have proved debts under the ſaid 


commiſſion, doth nominate, elect, and chuſe W. T. to be ſole aſ- 
ſignee of the eſtate and effects of the ſaid bankrupt, and doth de- 
ſire the ſaid commiſſioners to make an aſſignment thereof 


T.L, to the ſaid W. T. accordingly, 
EE 6 Þ 


93 


« I do accept, &c. : 


* 


" * 


« 7. V. Br it remembered, & c. Fas before] I, L. C. who Memorandum 


| EY ef only one 
have proved a debt of or upwards, under the [id Cr editor, 875 


commiſſion, and am the major part in value of the credi- vating in the 
tors now preſent, who have proved debts under the faid Choice of Amig· 


R. V. commiſſion, do nominate, &c, myſelf ſole aflignee of che nee.. 


ſaid bankrupt's eſtate and effects, and do delice the ſaid 
TS I ; 3 | _ Com- 


— — —— — 


2 
— — —— — — IE 
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L xvii ] 
commiſſioners to make an aſſignment thereof to me zt. 
cordingly. EH, 


. L. 


| 8 L. 
1 do accept, &c. 5 | 
2 Go | 
| | | | * | 
If it ſhould happen that no cteditor of ſufficient value attends this 
fitting, the choice, it ſeems, muſt be ayjourned to ſome future day 
of which due notice muſt be given in the Gazette. . 


— 5 8 * 1 - 
a . ** * A | -— 


Affe ment to 4% THIS INDENTURE tripartite, made, &c. between . C. 


8 of, &c. gentleman, of the firſt part; T. V. J. F. eſquires, and 
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Agignment. C. B. gentlewan, the major part of the commiſſioners named and 
authorized in and by a commiſſion of bankrupt awarded and iſſued, 
5 and now in proſecution, againſt F. G. of, &c. of the ſecond part; 
bo J. P. of, &e. of the third part. Whereas his Majeſty's commiſſion, 
[ under the great ſeal of Great Britin, grounded upon the ſeveral 
| ſtatutes made and now in force concerning bankrupts, bearing date 
i at Weſtminſter the day of tn the year of our Lord 
„ hath been awarded and iſſued againſt the ſaid F. G. and 
I directed to 7: N. J. F. C. B. efquites, R. W. and 7. L. gentle. 

. men, thereby giving full power and authority to the ſaid commiſ. of 1 

l fioners, four or three of them, to execute the fame commiſſion, as F. 

b; by the ſame commiſſion, relation being thereunto had, more fully oth 

b and at large it doth and may appear: And whereas, upon the exe- the 

7 cution of the ſaid commiſlion, it appeared to the major part of the de! 

| commiſſioners in the ſaid commiſſion authorized, upon due exami- pre 

nation of witneſſes, and other ſufficient proof upon oath, that the the 

ſaid F. G. did, from the month of carry on the trade | foi 

and buſineſs of a merchant, by exporting and importing divers kind ne 

of goods, and did by ſuch trade and Wo. Jew ſeek and endeavour io the 

get his living as other merchants uſually do, and in the courſe of rel 

his ſaid trading and dealing he became indebted unto C. J. of, &c. th 

in the ſum of and upwards, for goods ſold and delivered: ul 

And whereas the ſaid F. G. did, in the judgment of the major el 

part of the ſaid commiſſioners, become bankrupt to all intents and Tu 

purpoſes, within the compaſs, true intent and meaning of the ſe- by 

veral ſtatutes made and now in force concerning bankrupts, or with- a 

in ſome or one of them, before the · date and tuing forth of the ſaid wy 

commiſſion, and they did adjudge and declare him bankrupt ac- th 

cordingly: And whereas the ſaid commiſſioners, parties to theſe Ol 

pieſents, in further execution of the ſaid commiſſion, and of the if 

ſtatutes therein mentioned, and by virtue of the ſame, by indenture b 

bearing date the day of and made or mentioned to be it 

made between the ſaid 7. V. J. F. and C. B. of the one part, and l. 

the ſaid /. C. of the other part, reciting as herein before recited: M 

El | | And * 


Wi 22 


And alſo reciting, that the ſaid commillioners, parties thereto, in 


further execution of the ſaid commiſſion, and of the ſtatutes therein 
mentioned, had alſo found out and diſcovered, or it otherwiſe appear- 


| ed to them, that the ſaid F. C. at the time he became bankrupt, as 


aforeſaid, or afterwards, was poſſeſſed of, intereFed in or well inti- 
tled unto ſundry 28 wares, Chattels, merchandizes, ſtock in 


trade, houſenold 
linen, and other things; and that there were alſo divers debts, ſum 


and ſums of money, due and owing unto the ſaid F. G, and his eſ- 


tate, from ſeveral perſons : And alſo further reciting, that the ſaid 


commiſſioners, parties thereto, thought it neceſſary, for the better 


preſerving and ſecuring the eſtate of the ſaid F. C to appoint an aſ- 
ſignee proviſionally of his eſtate and effects, until choice ſhould be 
made, by the major part in value of the creditors, of an aſſignee or 
aſſignees of the eſtate and effects of the ſaid bankrupt, purſuant to 


notice to be given in the London Gazette for that purpoſe: It was 


witneſſed, that the ſaid commiſſioners, parties thereto, for the con- 
ſiderations therein mentioned, did thereby appoint the ſaid V. C. 
aſſignee of the eſtate and effects of the ſaid F. G. and did alſo, as 


much as in them lay, and they lawfully might, order, bargain, fell, 


diſpoſe, aſſign, and ſet over, unto the ſaid J. C. his executors, 


adminiſtrators, and aſlignees, all and fingular the goods, wares, | 
and merchandizes, chattels, ſtock in trade, debts, ſum and ſums 
of money, and all other the perſonal eſtate whatſoever of the ſaid 


F. G. of which he was poſſeſſed, or intitled unto, or which any 
other perſon or perſons was or were poſſeſſed, in truſt for him at 


the time he became bankrupt, or at any time ſince, To hold, aſk, 
demand, ſue for, recover, levy, and receive, all and ſingular the _ 


premiſes thereby aſſigned, or mentioned, or intended ſo to be, unto 
the ſaid V/. C. his executors, adminiftrators, or aſſignees, in truſt 


for the immediate preſervation thereof, and to and for the uſe, be- 
nefit, and advantage of all the creditors of the ſaid F. G. who had 
then ſought, or ſhould thenafter, in due time, come in and ſeek 


relief under the ſaid commiſſion, according to the ſeveral ſtatutes 
therein mentioned, or ſome or one of them, and to and for no other 
uſe, truſt, intent, or purpoſe whatſoever, as in and by the ſaid te- 


cited indenture, relation being thereunto had, will and may more 


fully and at large appear. And whereas the ſaid . C. did, in and 
by the ſaid recited indenture of aflignment, covenant and agree to 


and with the ſaid commiſſioners, parties thereto, their execu- 


tors, and adminiſtrators, and to and with every of them, that he 


the ſaid . C. his executors, or adminiftraturs, or ſome or 


one of them, ſhould and would, as ſoon as an aſsignee or aſ- 
fignees of the eſtate and effects of the ſaid bankrupt ſhould 
be duly choſen and appointed, join with the majur part of 
the commiſsioners authorized by the ſaid commiſsion, in aſ- 


ſigning all and ſingular the ſaid goods, chattels, debts, fum and 
lums of money, wares, and merchandizes, and all other the pre» 


miſes, in the ſaid recited irdenture aſsigned to him, unto ſuch pet- 


{on or peiſons as ſhould be duly choſen and appointed to be the af= _ 
1 VVV ſignee 


uff, implements of houſehold, bedding, plate, 


— — — 
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ſignee or aſsignees of the eſtate and effects of the ſaid bankrupt; 
and that he the faid V. C. would deliver up all the eſtate and ef- 
feQs of ſaid bankrupt, as ſhould or might have come to his hands 
or poſſeſsion, or to the hands or poſſeſsion of any other perſon or 
perſons as ſhould be duly choſen aſsignee or aſsignees of the eſtate 
and effects of the ſaid bankrupt, or otherwiſe, as the ſaid commiſ- 
ſioners ſhould direct or appoint, as in and by the ſaid recited inden- 
ture may more fully and at large appear: And whereas, at a meet- 
ing of th: major part of the commiſsioners in and by the ſaid com- 
miſsion named and authorized, at e 5 
this day of purſuant to notice in the London Gazette 
for that purpoſe given, the major part in value of the creditors of 
the ſaid F. G. then preſent, and who had proved their debts un- 
der the ſaid commiſsion, and whole debts reſpectively amounted to 
pounds, or upwards, did nominate, elect, and chuſe the 
ſaid J. P. and C. D. to be aſsignees of the eſtate and effects of the 
ſaid F. G. and defired an aſsignment thereof to be made to them ac- 
cordingly by the ſaid V. C. and the ſaid commiſsioners: Now this 
Incenture witnefleth, that the ſaid W. C. for and in conſideration 
of the ſum of of lawful money of Great Britain, to him in 
hand paid by the ſaid J. P. and C. D. at or before the ſealing and 


delivery of theſe preſents, in purſuance of the above-mentioned co- 
venant in the above recited indenture mentioned, by the conſent 
and direction of the ſaid commiſsioners, parties to theſe preſents, _ 
teſtified by their being parties to and ſealing and delivering hereof, 


Hath ordered, bargained, ſold, diſpoſed, aſsigned, and ſet over, 
and by theſe preſents doth order, bargain, ſell, diſpoſe, aſsign, and 
{et over, unto the ſaid, J. P. and C. D. their executors and admi - 


niſtrators, all and ſingular the goods, wares and chattels, debts, 


ſum and ſums of money, and all other the perſonal eſtate whatſo- 
ever, of the ſaid F. G. of which he was poſſeſſed or intitled unto, 
or which any other perſon or perfons was or were poſſeſſed, in 


truſt for him at the time he became bankrupt, or at any time ſince; 


and all the right, title, intereſt, property, claim, and demand 
whatſcever, of him the laid . C. of, in, or to the ſame, or any 
part thereof, as aſsignee of the eſtate and effects of the ſaid F G. 


And the ſaid commilſstoners, parties to theſe preſents, being the 
major part of the ſaid commiſsionets in and by the ſaid commils1on 
named and authorized, in confideration of to them, or one 


of them, in hand alto paid by the ſaid J. P. and C. D. have ratified, 
confirmed, and by thete preſents do, as much as in them lieth and 
lawfully may, ratify and confirm unto the ſaid J. P. and C. O. all 
and fingular the faid goods, wares and chatte:s, debts, ſum and 


ſums of money, and other things, and all the eſtate whatſoerer and 
wheretovever, of or belonging to the ſaid F. G. herefn-before order- 
ed, bargained, ſold, diſpoſed, aſsigned and ſet over by the ſaid 

44. C. party hereto; To have and to hold, aſk, demand, ſue for, 
recover, levy, and receive the ſaid goods, wares and chattels, 


debts, ſum and ſums of money, and other things, and all other the 


etfects whattoever, of or belonging to the ſaid F. E. hereby order- 


ed, 


N S= _ k# [ | * 0 
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ed, bargained, ſold, diſpoſed, aſſigned, and ſet over, or kereby 
mentioned or intended ſo to be, unto the ſaid J. P. and C. D. theic 
executors, adminiſtrators, and aſſigns, upon truſt neyertheleſs 
(that is to ſay) to and for the uſe, benefit, and advantage of all the 
creditors of the ſaid F. E. who have already fought, or ſhall here- 
after in due time come in and ſeek relief by virtue of the ſaid commiſ- 
fron, N to the limitations and directions of the ſeveral ſta · 
tutes in that behalf made and provided, and to and for no other uſe, 
intent, or purpoſe whatſoever. And the ſaid J. P. and C. D. do, 
for themſelves ſeverally and reſpectively, and for their ſeveral and 
reſpective heirs, executors, and adminiſtrators, and not the one 
for the other of them, or for his act or deed, but each for himſelf, 
ſeparately, and for his own ſeparate act and deed only (a) cove- 
nant, promiſe, and agree, to and with the ſaid commiſſiioners, par- 
ties to theſe preſents, and to and with every of them, by theſe 
preſents, that they the ſaid F. P. and C. D. their executors, admi- 
niftrators, and aſſigns, ſhall and will, with all convenient fpeed, 


by all lawful and equitable ways and means, uſe their utmoſt en- 


deavours to recover and get in the ſeveral goods, wares and chat- 
tels, debts, ſum and ſums of money, and all other the eſtate and 
effects of the ſaid F. G.; and after poſſeſſion had and obtained of 
the ſaid goods, wares and chattels, debts, ſum and ſums of money, 

eſtate and effects whatſoever, or any part thereof, ſhall and will 

ſell and diſpoſe of the ſame, to and for the moſt money and beſt 
price they can get for the ſame 2 And further, that the faid 7. . 
and C. D. their executors, adminiſtrators and aſſigns, ſhall and will 
from time to time, and at all times hereafter, upon reaſonable te- 
queſt or notice to them given for that purpoſe, render and give un- 
to the ſaid commitiioners, parties to theſe preſents, or the major 
part of the ſaid commiſſioners in and by the ſaid commiſſion named 
and authorized, and the major part of the commiſſioners to be nam- 
ed in and by any renewed commiſſion which may be awarded 
againſt the ſaid F. G., at ſuch time and place they thall appoint, a 
true, juſt, and perfect account in writing, under the hands and 
ſcals of the ſaid F. P. and C. D. their executors and adminiſtrators, 


of what and how much money and other ſatisfaction they the ſaid 


J. F. and C. D. their executors or adminiftrators, ſhall have had, 
recovered, and received, by virtue or means of thts preſent deed of 
alignment, or otherwiſe, out of the eſtate and effects of the ſaid 


F. &. and ſuch money or other ſatisfaction as upon ſuch account 
ſhall appear co be had, raiſed, and received, by the ſaid J. P, and 


C. D. their executors or adminiſtrators, they the ſaid J. P. and 
(. D. their executors or adminiſtrators, ſhall and will well and 
truly pay, or cauſe to be paid, unto them the ſaid commiſſioners, 
parties to theſe preſents, or the major part of the ſaid commiſſio- 


'ners in and by the-ſaid commiſſion named, or to the commiſſioners 
to be named in any ſuch renewed commiſſion, or the major part of 


(9) Aſſignees expreſly covenant to anſwer only ſeverally.ä-Moskx Lx, 36. 
2 5 | ; them, 
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them, or to ſuch perſon or perſons as they ſhall appoint, to the 


[ . || 


end the ſame or other ſatisfaction may be by them the ſaid commif- 
ſioners in and by the ſaid commiſſion named and authorized, or the 
major part of them ordered, diſpoſed, diſtributed, and divided, 
unto and amongſt all and every the creditors of the ſaid F. G. 
who have already ſought, or ſhall hereafter come in and ſeek relief 
by virtue of the ſaid commiſſion, according to the limitations and 


directions of the ſeveral ſtatutes therein mentioned, proportionably 
according to the ſeveral debts owing to them ſeverally and reſpec- 


tively from the ſaid F. G. And laſtly, the faid J. P. and C. D. do 
hereby for themſelves ſeverally and reſpectively, and for their ſe- 
veral and reſpeQive heirs, executors, and adminiſtrators, and not the 
one for the other of them, or for his ad or deed, but each for him- 


{elf ſeparately, and for his own ſeparate act and deed only, cove- 


nant, promiſe, and agree, to and with the ſaid commiſſioners, 
parties to theſe preſents, and to and with every of them, their 
heirs, executors, and adminiſtrators, that they the ſaid J. P. and 
C. D. their executors and adminiſtrators, ſhall and will, from time 


to time, and at all times hereafter, well and ſufficiently fave, 
defend, keep harmleſs and indemnified, the faid commiſſioners in 


and by the ſaid commiſſion named and authorized, or in and by 


A ſſignment of 
2 ankrupt' Ei- : | 
. HY toAffigneesand C. B. eſquires, of the one part; and J. P. of, &c, and C. D. 


4 


fional Aſſign- 


1 


1 


2nt had been 


vi 2viouſly 


— . 


any renewed commiſſion to be named and authorized, and alſo the 


ſaid W. C. their meſſengers, agents, ſervants, executors, and ad- 


miniſtrators, and every of them, their and every of their bodies, 


lands, tenements, goods, and chattels, of, touching, or concern- 
ing all and all manner of action and actions, ſuits, arreſts, troubles, 
. Colts, damages, and expences whatſoever, which they or any o 

them ſhall ſuſtain or be put unto, for or by reaſon of this preſent _ 
deed of aſſi gnment, or any other act, or acts, thing or things, 


lawtully done or executed by virtue of the ſaid commiſſion or the 
ſaid recited aſſignment, or their or any of their lawful intermed- 


dling in any of the eſtate or effects of the ſaid F. C. In Wit» 


nets, &c. 


„% Tyis INDENTURE, made the, &c. between T. V. 3; v. 


nere no pro- Ot, &c. of the other part, Whereas his Majeſty's commiſſion un- 
der the great ſeal of Great Britain, grounded upon the ſeveral ſta- 
tutes made and now in force concerning bankrupts, bearing date at 


Weſtminſter the day of in the year of our Lord 
hath been awarded and iſſued againſt F. G. and directed to 7. X. 


J. F. C. B. eſquires, R. W. and 7. L. gentlemen, thereby giving 
full power and authority to the ſaid commiſſioners, four or three 


of them, to execute the ſame commillion, as by the ſame commil- 
ſion, relation being thereunto had, more fully and at large it doth 


and may appear: And whereas, upon the execution ot the ſaid 


Com- 


O02 8” (@ 


4 xiii E: 


miſſion, it appeared to the major part of the commiſſioners in the 
ſaid commiſſion aurhorized, upon due examination of witneſſes, 
and other ſufficient proof upon oath, that the ſaid F. G. did, from 


the month of | carry on the trade and buſineſs of 
a merchant, by buying and ſelling, and by exporting and import- 


ing divers kind of goods did, by ſuch trade and buſineſs, ſeek and 


endeavour to get his living, as other merchants uſually do, and in 


the courſe of his ſaid trading and dealing he became indebted unto 
C. N. of, &c. in the ſum of and upwards, for goods ſold 
and delivered. And whereas the ſaid F. G. did, in the judgment 


of the major part of the ſaid commĩſſioners, become bankrupt to all 
intents and purpoſes, within the compaſs, true intent and meaning 


of the ſeveral ſtatutes made and now in force concerning bank- 


rupts, or within ſome or one of them, before the date and ſuing 
forth of the ſaid commiſſion, and they did adjudge and declare 
him bankrupt accordingly: And whereas, at a meeting at 


of the major part of the ſaid commiſſio- 


ners, purſuant to notice for that purpoſe given in the London Ga- 


zette, the major part of the creditors in value of the ſaid F. G. had 


proved their debts, and whoſe debts did reſpectively amount to 
the ſum of or upwards, did, purſuant to the power and au- 


thority to them given in and by an act of parliament paſſed in the 
fifth year of his late Majeſty's reign, intituled, © An Act to pre- 
vent the committing of Frauds by Bankrupts, nominate and chuſe 
the ſaid J. P. and C. D. to be aſſignees of the eſtate and effects of 


the ſaid F. G. and did requeſt the commiſſioners to make an aſſign- 
ment thereof to him accordingly. Now this Indenture witneſſeth, 


that they the ſaid commiſſioners, parties to theſe preſents, in pure 
ſuance of the ſaid above in part recited commiſſion, and of the ſta- 
tutes therein mentioned, and alſo for and in conſideration of the 


ſum of five ſhillings apiece to them the ſaid commiſſioners, parties 


hereto, in hand reſpeQively well and truly paid before the enſeal- 


ing and delivery of theſe preſents by the ſaid J. P. and C. D. the 
receipt whereof is hereby acknowledged; and allo for and in con- 


ſideration of the covenants herein after reſerved and contained on 


the part and behalf of them the ſaid J. F. and C. D. their execu- 


tors, adminiſtrators, and aſſigns, co be kept, done, and perform- 


ed, Have ordered, bargained, fold, aſſigned, and ſet over, and 


by theſe preſents do (as much as in theia the ſaid commiſſioners 


lies, and they lawfully may) jorder, bargain, ſell, aſſign, and ſet 
over unto the ſaid J. F. and C. D. their executors, adminiſtrators, 


and aſligns, all and ſingular the goods, wares, merchandizes, 


_ dehts, ſum and ſums of money, eſtate and effects of him the ſaid 
F. G. whatſoever and whereſoever, to have and to hold, receive, 
and enjoy the ſaid goods, wares, merchandizes, debts, ſum and 

ſums of money, and all other the eſtate and effects herein before 

ordered, bargained, fold, aſſigned, and ſet over unto them the 

| ſaid J. E. and C. O. their executors, adminiſtrators, and aſſigns, 
in truit nevertheleſs to and for the uſe benefit, and advantage of 


them- 


e 


themſelves, and all and every other the creditors of the faid F. G. 
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3 who already have, or hereafter ſhall or may in due time come r 
1 in and ſeek relief under the ſaid commiſſion, according to the limita- < 
1 | tions and direQions of the ſaid ſeveral ſtatutes made concerning bank- t 
4 rupts as aforeſaid. And they the ſaid . P. and C. D. for them- 5 
4 ſelves ſeverally and reſpectively, and for their ſeveral and reſpec- f 
i tive heirs, executors, and adminiſtrators, and not the one for the 0 
1 other of them, or for his act or deed, but each for himſelf ſepa- 0 
3 rately, and for his own ſeparate act and deed only (, do cove. c 
J nant, promiſe, grant, and agree, to and with the ſaid commiſſio- ſi 
3 ners, parties hereto, and to and with every of them by theſe pre- t. 
i] ſents, in manner and form following, that is to ſay, that they the ſaid ſ 
. J. P. and C. D. their executors, adminiſtrators, and aſſigns, ſhall fl 
1 and will pay or cauſe to be paid into the hands of | | 2 
| the monies ariſin e 
A by, and to be received from time to time, out of the eſtate and 0 
15 effects of the ſaid F. G. as often as the ſame ſhall amount to the c 
0 | fum of or upwards, And alſo that they the ſaid J. P. and t 
'F C. D. their executors, adminiſtrators, or aſſigns, ſhall and will, [ 
14 with all convenient ſpeed, uſe their beſt means and endeavours, fl 
W by ſuit at law or otherwiſe, to recover, receive, and get into his 2 
. or their hands or poſſeſſion, all and every the goods, chattels, | a 
3 | wares, merchandizes, ſtock, utenſils, debt and debts, ſum and ti 
5 ſums of money, and all other the eſtate, effects, things, and other n 
* the premiſes hereby aſſigned, or intended ſo to be, and after poſ- a 
5 ſeſſion had and obtained thereof, ſhall and will, with like conveni- d 
8 ent ſpeed, make ſale or other diſpoſal thereof, for the moſt money tl 
; and beſt price, that may or can be reaſonably had and gotten for h 
the ſame. And alſo that they the ſaid 7. P. and C. D. their exe= e 

5 cutors, adminiſtrators, or aſſigns, and every of them, ſhall and n 
| | will from time to time and at all times hereafter, upon every tea- * 
| ſonable notice or requeſt to him or them given for that purpoſe, hh 

| accompt to and with the ſaid commiſſioners, parties to theſe pre- 0 
ſents, or the major part of the commiſſioners in and by the ſaid | 

commiſſion named and authorized, or to be named and authorized n 

by any renewed commiſſion againſt the ſaid F. G. their executors I: 

or adminiſtrators reſpectively, at ſuch times and places as they |} b 

ſhall from time to time direct and appoint, for and concerning all || © 


ſuch monies or other ſatisfaction as they the ſaid J. P. and C. D. 
their executors, adminiſtrators, or aſſigns, or any of them, ſhall 
have gotten in, received, or raiſed, by virtue of theſe preſents, 
or otherwiſe, by or out of the eſtate and effects of the ſaid F. G. 1 
hereby aſſigned, and all ſuch money or other ſatisfation, as upon 
ſuch accampt ſhall appear to have been raiſed, obtained, or re- 
ceived, ſhall and will, upon reaſonable notice and requeſt, well 
and ſufficiently pay, or cauſe the ſame to be paid in ſuch manner 
and form as the major part of the commiſſioners named and au- 


A 
D 
D 


thorized m 


(r) See fol, xxi in note, 


more according to the extraordinary * occaſioned thereby. 


[ wi 

thoriſed in and by the ſaid commiſſion, or to be named and autho- 
rized by any revewed commiſſion againſt the ſaid F. G. ſhall, after 
deduQion of all neceſſary cofts and charges, order and dire ; to 

the end that the ſame may be diſtributed, divided, ordered, and diſ- 
poſed of, proportionably, for and towards the payment and ſatis- 
faction of the debts due and owing by the ſaid F. G. to ſuch of his 
creditors who have already ſought, or ſhall hereafter in due time 
come in and ſeek relief under the ſaid commiſſion, or any renewed 
commiſſion againſt the ſaid F. G. and duly prove and aſcertain their 
ſeveral and reſpecti ve debts under the ſame, according to the limi- 

tations and directions of the ſaid ſtatute, And laſtly, they the 
ſaid J. P. and C. D. for themſelves ſeverally and reſpeCtively, and 

for their ſeveral and reſpective heirs, executors, and adminiſtrators, 


and not the one for the other of them, or for his act or deed, but 


each for himſelf ſeparately, and for his own ſeparate act and deed 
only, do further covenant, promiſe, and agree, to and with the 
commiſſioners, parties hereto, and to and with every of them, and 
their executors and adminittrators, that they the ſaid J. P. and C. 
D. their and each of their executors, adminiſtrators and alligns, 


| ſhall and will, from time to time, and at all times hereafter, well 


and ſufficiently ſave, defend, and keep harmleſs and indemnified, 
as well the ſaid commiſſioners parties to theſe preſents, in and by 
the ſaid commiſſion named and authorized, or by any renewed com- 
miſſion to be named or authorized, and their heirs, executors, and 
adminiſtrators, and every of them, as their and every of their bo- 
dies, goods, chattels, lands, and tenements, and every of them, 
their and every of their meſſengers, agents, and ſervants, who 
have been by them or any of them employed, in or about the ex- 

ecution of the ſaid commiſſion, of, from, and againſt, all and all 

manner of actions, ſuits, troubles, charges, damages, and expences | 
whatſoever, that ſhall or may, at any time or times hereafter ariſe, 
happen, or come unto them the ſaid commiſſioners, or any or either 
of their meſſengers, agents, ſervants, heirs, executors, or admini- 
ſtrators, for or by reaſon or means of this preſent deed of aſſign- 
ment, or any other act, matter, or thing, by them, or any of them, 
lawfully acted or done, by virtue of the faid recited commiſſion, or 
by their or any of their lawful intermeddling in the eſtate or effects 


of the ſaid F. C. In witneſs, &c,” 


— 
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The Solicitor's Bill, taxed by the Commiſſioners, is to contain all 
his Charges up to the charge of Aſſignees, and the uſual Charges 
are as follow : | N | 


| ; I, S. d. | 
Attending the petitioning creditor fos inſtructions ' 0 13 4 
Drawing and engrolling affidavit () of debt 8 6 6 0 
Duty and oath . _ 0 $0. 


(a) If the affidavit is made by ſeveral creditors, the ſolicitor is to be allowed 
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. | I. 8. d. 
(3) Bond to the Great Seal, and duty . <4 9 6 
Petition to Great Seal for commiſſion — = „ 8 
Paid for commiſſion — - ( ro 15 2 
Solicitor's fee on ſuing it out — o o 
Paid ſheriff's officer attending to prove bankrupt" s arreſt ! 1 8 
Faid clerk of the papers of the King's Bench priſon at) 
tending to prove how long bankrupt had been / 
- detained in the cuſtody of the Marſhal of that 1 1 0 
11 (or clerk of the papers of the Fleet pri- 
on - - - 
Paid the commiſſioners 205. a piece at firſt ſitting _ 4 
party being found bankrupt — — 3 I 
Solicitors attending with the commiſſion and Ree . 3 : 
ings — — a , 
Pail commiſlic oners ſi ;gning certificate that party was de · 
clared bankrupt, in order to procure a warrant from ns 
a Judge or Juſtice of TR for his apprehenſion f ——— 
and commitment d 
Solicitor preparing ſame and nomic thereon 0 oO 
Paid commiſſioners fi igning certificate, that petitioning Te 
creditor had proved his nt in — to ſee bank 23 © © 
rupt priſoner | 
Solicitor preparing ſame and: attending 1 0 
Drawing proviſional aſſignment Ig 38 
Ingroſſing and counterpart - — 1 1 
Parchment and duty - - © 17 
Paid commiſſioners executing ſame — 3 8 
Solicitor attending - - 1 8 
Paid commiſſioners taking peakwptk N and 5 
giving him their protection | j3 1 — 


() This is not to be charged, if it has been inſerted i in the bill 
for the commiſſion at the bankrupt office, 

(e) The ſecretary of bankrupt's bill for getting the commiſſion 

paſt the Great Seal, ſhould, i it ſeems, conſiit of the following ate 
ticles only, viz. | 


] 
Petition for commiſſion, and duty e © 7 
Secretary's fee, and filing affidavit 8 3 
Commiſſion and hanaper fee - * 4 18 
Private Seal Oy EY OR. 2 
Meſſenger (if neceſſary) - - 2 3 
Office copy of petitioning creditor's affidavit PR 
ing to length), Py about " | 8 
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Solicitor 


88 [ dyn * 


0 oO. | 


Solicitor preparing ſame and attending 
Paid TITS on their firſt ſitting at Guildhall 
Solicitor preparing depoſitions and Fe 5 
paid commiſſioners on ſecond fitting at Guildhall _ 
Solicitor preparing depoſitions and proceedings | 
Drawing aſſignment two (kins (being a confirmation 9 | 
the provincial aſſignment) <= _ | 
Ingroſſing and counterpart = - 
Parchment and ſtamp RE, = 
Paid commiſſioners executing the ſame "0 


| Solicitor attending " 
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The Solicitor will never have occaſion to make out ſuch a bill 
< of coſts as the above under one and the ſame commiſſion, It is 
therefore only offered as a precedent, from which may be taken the 
proper charges in almoſt all circumftances which can poſſibly hap- 
0 pen at this ſtage of the proceedings | 
When the bill has been peruſed and allowed by the commiſ- 
ſioners, the Solicitor muſt underwrite the following order for pay- 


O . 
| ment thereon, viz. | 
— 3 V 3333 Day of 
0 % Ws whoſe names are hereunto ſubſcribed, being the major part 
o | of the commiſſioners named and authorizedin and by a commiſſion of 
0 bankrupt awarded and iſſued and now in proſecution againſt F. G. 
0 of, &c. having inſpected the above bill of charge and diſburſements, 
o | do tax and aſceriain the ſame at the ſum of And we do 
ke hoods direct and order J. P. and C. D. the aſſignees of the eſtate 
| and effects of the ſaid bankrupt, to pay the ſaid ſum of out of 
O the firſt monies or effects of the ſaid bankrupt, that ſhall be got in 
IJ and received under the ſaid commiſſion; Witneſs our hands the 
ill | day and year and at the place above mentioned. | . 
n x: > 
1 | | n 
d. — 
2 i 
„ j! oO ns 
0. SUMM oni and attending the commiſſioners to Cof- | 6126 Gre 
O fee - houſe 7 | - | - SR Bill. 
0 Paid for room, pens, ink, and paper 5. 66 
, Warrant of ſeizure, ſtamp and tin box = 89 8 8 
Executing (a) warrant at bankrupt's houſe = © 13 4 
- Coach or horſe hire what a&4ually paid, it neceſſary — . 
(a) In this charge is included the beſides the frft, (including che keep- 
x keeping poſſeſſion the day the warrant ing the poſſeſſion the mit day), for 


is executed; and for executing the each place, 6s, 8d, _ 


Warrant in any other houſe or place _ | | 
e 5 FER: BE.» 
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; ; CLF | „ Ei 4. 
Summoning bankrupt to ſurrender, duplicate thereof, 5 | | 
and ſerving ſame 3 WM 8 
Writing advertiſement and attending Gazette therewith © 2 6 
Paid Gazette — py 8 | . | 8 12 65 
Appraiſement of the houſehold goods and ſtock in 2 5 
(5) by two perſons, and fair copy of inventory 8 
Warrant to ſummon witneſſes, attending commiſſioners SER. 
to ſign ſame, writing ſummonſes for the witneſſes, fo 6 8 
and ſerving them therewith . Pre 
Summoning and attending the commiſſioners on their} 6 
firſt ſitting at Guildhall wo * IT 
Paid for hall, pens, &. = on 
Summoning and attending commiſſioners at their fe- 8 
cond ſitting — — N jo 6 
Paid for hall, pens, &. = 5 8 3 
Poſſeſſion (c) ſixteen days, at 58, each . 5 
Summoning and attendipg the commiſſioners at coffee-) 
houſe, to execute aſſignment e | 0 6 
Paid for rooms, pens, &c. — . "© 4 
Same to execute bargain and ſale — 8 8 


o © O00 oo 


There muſt be proper dates, and the like order of the commiſ. 
ſioners for payment, as on the clerk to the commiſſion's bill; un- 
tatis mutandis. 2 a. BO. | 

The Solicitor who petitions for the removal of aſſignees and the 
appointment of others, muſt, previous to the execution of the above 
ſpecial aſſignment, inſert an advertiſement in the London Gazette 
of ſuch removal, and alſo of the intended fitting to appoint others. 


V For each day they are neceſſarily houſe or place beſides the firſt, for each 
employed in appraiſing ſame, to each day after the day of ſeizure to the day 
of them 10s Gd. 5 dl the choice of aſſignees, incluſive, in- 

(e) And for keeping peſſeſſion of the cluding what the meſſenger pays bis 
bankrupt's effects, in every ſuch other man, 3s. 4d. . mgm 


— — 


Advertiſement Tu E commiſſioners in a commiſſion of bankrupt awarded and 
on the Removal iſſued againſt F. G. of, &c. intend to meet at Guildhall on (a) 
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the =” when and where 
the creditors of the ſaid bankrupt, who have already proved their 
debts under the ſaid commiſſion, are to attend in order to chuſe one 
or more aſſignee or aſſignees of the ſaid bankrupt's eſtate and effects, 
in the room of J P. and C. D. the late aſſignees, who have been 
diſcharged from being aſſignees by an order of the Right Honora- 
ble the Lord High Chancellor of Great Britain. 


(a) Thee muſt be a week's notices at leaſt of this ſitting. 
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The commiſſioners under the commiſſion are enjoined to cauſe, 
| immediately after the gemoval of the former aſſignees and the choice 


of others, public notice to be given in two London Gazettes, that 


the former aſsignees are removed, and others appointed in their 


— — 
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and iſſued againſt F. G. of, &c, heteby give notice (5), that F 


and C. D. late aſsignees of the eſtate and effects of the ſaid bank- any Allg 


rupt, have been diſcharged from being aſsignees, by an order of the 
right honorable the Lord High Chancellor of Great Britain, and 
that 4. F. is appointed aſsignee in their ſtead, and that the ſaid 
bankrupt's debtors are not to pay their debts to the aſsignees re- 


moved, _ 


(5) By virtue of the Stat. g Geo. 2. c. moval of aſſignees, and the appointment 


.f. 31. Though this AQ of Parlia- of others, yet we cannot recolled have 


ment expreſsly dire cts that ſuch notice ing ever met with any ſuch notice ia 


ſhall be inſerted in the two London the Gazette. 
Gazettes immediately following the re- e 


— — a 


c THIS INDENTURE, made the . day of 
We 
Third, by the Grace of God, of Great Britain, France, and Ireland, 


A 


King, Defender of the Faith, &c. and in the year of our Lord 17 


Between T. V. eſquire, R. I. and 7. L. gentlemen, of 


the one part, and J. P. of, &c. and C. D. of, & c. of the other part: 
Whereas his Majeſty's commiſsion under the Great Seal of Great 


Britain, grounded upon the ſeveral ſtatutes made and now in force 


concerning bankrupts, bearing date at Weſtminſter the 

day of in the year of our Lord . hath been 
awarded and iſſued againſt the ſaid F. G. and directed to T. V. J. 
F. C. B. eſquires, R. W. and 7. L. gentlemen, thereby giving full 


power and authority to the ſaid commiſsioners, four or three of 


them, to execute the ſame, as in and by the ſaid commiſsion, re- 
lation being thereunto had, more fully and at large it doth and may 


appear. And whereas upon the execution of the ſaid commiſsion 
peared to the major part of the commiſsioners in the ſaid com- 


ita 
miſs 


F. G. did, from the month of , Carry on the trade 


and buſineſs of a merchant, by buying and ſelling, and by exporting. 
and importing divers kind of goods, and did by ſe 


ſineſs ſeek and endeavour to get his living as other merchants uſually 
do, and that in the coutſe of his {aid trading and dealing he became 
Indebted unto C. J. of, &c. in the ſum of and upwards, for 
oods ſold and delivered. And whereas the ſaid F. G. did, in the 
Judgment of the major part of the ſaid commiſsioners, become 
N 8 . TOR + Ee | bankrupt 


ion authorized, upon due examination of witneſſes, and other 
ſufficient proof upon oath, before them had and taken, that the ſaid 


ſuch trade and bu- 


Tun acting commiſsioners in a commiſsion of bankrupt awarded Advertfſement 
P. on the Choice 


: in Bargain and 
year of the reign of our Sovereign Lord George the Sale. 
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bankrupt to all intents and purpoſes, within the compaſs, true in. 
tent and meaning of the ſeveral ftatutes made and now in force 
Concerning bankrupts, or within ſome or one of them, before the 
date and ſuing forth of the ſaid commiſsion, and they did adjudge and 
declare him bankrupt accordingly: And whereas the major part of 
the ſaid commiſsioners, parties to theſe preſents, in further execu- 
tion of the ſaid commiſsion, and by due examination of witneſſes, 
upon oath found, or it otherwiſe appeared unto them, that the ſaid 
F. G. at the time or times he beeame bankrupt as aforeſaid, was 
ſeiſed, of intereſted in, or intitled unto diverſe meſſuages, lands, te- 
nements, and hereditaments, ſituate, lying, and being at 
in the county of and elſewhere in the kingdom 

of Great Britain, Now this IW DENTURE witneſſeth, that the 
ſaid commilſsioners parties to theſe preſents, in further execution of 
the ſaid commiſsion, and by force and virtue thereof, and of the 


ſtatutes therein mentioned, and for and in conſideration of the ſum 
of.” 1 of lawful money of Great Britain, to them the 


faid commiſsioners in hand well and truly paid by them the ſaid J. 
P. and C. D. at or before the ſealing and delivery of theſe preſents, 
the receipt whereof is hereby acknowledged, and alſo in confide. 
ration of the covenants and agreements herein after contained, on 


the parts and behalfs of them the ſaid J. F. and C. D. their heirs, | 


executors, adminiſtrators, and aſsigns, to be kept, done, and per- 
formed, have ordered, granted, bargained, and ſold, and by theſe 
Preſents (as much as in them the ſaid commiſsioners parties to theſe 
preſents lie, and they lawfully may) do order, grant, bargain and 
ſell unto them the ſaid J. P. and C. D. their heirs and afsigns, all 


tte ſaid bankrupt's meſſuages, lands, tenements, and hereditaments, 


and alſo all rhe eſtate, right, title, intereſt, uſe, truſt, property, poſ- 
ſeſsion, benefit, equity of redemption, claim and demand whatſo- 
ever, which he the ſaid F. G. at the time of his becoming bankrupt. 
as aforeſaid had of, in, or to all and fingular the ſaid meſſuages, 


lands, tenements, hereditaments, and all and ſingular other the pre- 


miſes herein before mentioned, and hereby ordered, granted, bar- 
gained and fold, or mentioned, or intended fo to be, with their, and 
every of their appurtenances. And alſo all other meſſuages, lands, 


tenements, and hereditaments whatſoc ver and whereſoever, which 


he the ſaid F. G. hath purchaſed or obtained for money or other re- 
compence, jointly with his wife, children, or child, to the only uſe 


of him the ſaid F. &. and alſo all ſuch uſe, eſtate, intereſt, right and 
title whatſoever, which he the ſaid F. G. had of, in, or to any meſ- 


ſuages, lands, tenements and hereditaments whatſoever, at the time 
he becan.e bankrupt as aforeſaid, which he could depart withal z 
and all and fingular other the premiſes herein before bargained and 
ſold, or mentioned of intended ſo to be, to have and co hold all 
and ſingular the ſaid meſſuages, lands, teuements, and heredita- 
ments, with their and every of their appurtenances, unto them the 
ſaid J. F. and C. D. their heirs and aſsigns, to and for the only pro- 
per benefit and advantage of them the ſaid J. P. and C. D. theic 
heirs and aſsigus for eyer, or according to the laid F. G. his right 
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and-intereſt therein, ſubject to ſuch mortgage or mortgages or other 
charges and incumbrance, (if any ſuch there be) as the ſame are 
legally charged with and liable to : In truſt nevertheleſs for the 
benefit and advantage of them the ſaid J. P. and C. D. and all and 
every other the creditors of the ſaid F. G. who already have come 
in and ſought relief, or ſhall hereafter in due time come in and ſeek 
relief by virtue of the ſaid commiſsion, or any renewed commiſ- 
fion againſt the ſaid F, G. and duly prove and aſcertain their ſeveral 
and reſpecti ve debts under the ſame, according to the ditections and 
limitations of the ſaid ſtatutes z and as to the overplus, if any ſhall 
be after payment and ſatisfaction of all ſuch debt or debts as ſhall or 
may be proved under the ſaid commiſsion, or any renewed com- 
miſsion againſt the ſaid F. G. and the charges of ſuing forth and 
proſecuting the ſame, in truſt for the ſaid F. G. his heirs or alsigus 
according to the ſtatutes, and the true jatent and meaning thereof. 
And the ſaid J. P. and C. D. each of them for himſelf ſeparate and 
apart, and for his own heirs, executors, and adminiſtrators, acts, 
and deeds only, ard not either of them for the other of them, his 
heirs, executors, or adminiſtrators, acts or deeds, do hereby ſeve- 
rally and reſpectively (a) covenant, promiſe, and agree, to end 
with the ſaid commiſsioners, parties hereto, by theſe preſents in 
manner following, that is to ſay, that each of them the ſaid J. P. 
and C. D. and their teſpective heirs and aſsigns, ſhall and will, with 
all convenient ſpeed, uſe their beſt endeavours, by ſuits at law or 
otherwiſe, to recover and get poſſeſsion of the ſaid meſſuages, lands, 
tenements, and hereditaments, and ſhall and will after recovery and 
poſſeſsion had of the ſame, or any part thereof, make ſale and diſ- 
poſition thereof, with the like convenient ſpęed, to and for the moſt 
money and beſt price, he or they can or may bend fide obtain for the 
ſame. And further that they the faid F. P. and C. D. their heirs, 
executors and adminiſtrators, ſhall and will from tiine to time, and 
at all times hereafter, upon reaſonable requeſt or notice to them 
given for that purpoſe under the hands of the commiſsioners by the 
ſaid commiſsion, or any renewed commiſzion, authorized as afore- 
ſaid, or the major part of them, render and give unto the faid com- 
miſsioners, by the ſaid commiſsion, or any renewed commiſsion, 
authorized as aforeſaid, or the major part of them, a juſt and true 
account of all and every ſuch ſum and ſnms of money, or other ſa- 
tisfaction, which they the ſaid J. P. and C. D. their heirs, execu- 
tors, or adininiſtrators reſpectively, iball or may have received, ob- 
tained, or raiſed by virtue of theſe preſents, or by means of this pre- 


ſent deed of bargain and ſale, out of the ſaid F. G's. eſtate hereby 


bargained and ſold, and all ſuch monies or other ſatisfaction, as 
ſhall appear to be ſo by them reſpeQively received, had, obtained, 


or raiſed by them as aforeſaid, they the ſaid J. P. and C. D. ſhall 


and will (after all juſt allowances thereout deducted) upon the like 


2 ) Or thus 1 for themſelves ſeverally, and not jointly one for the other, or 


one tor the heirs, executors, or adminiitrators, or for the act or deed of the 
'  ®ther, doth covenant, & c. El | 


reaſonable 
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reaſonable requeſt, well and truly pay, ſatisfy and render, or cauſe by 
to be paid, ſatisfied, and rendered, to them the ſaid commiſsioners, ar 
authorized, or the major part of them, or as they or the major part al 
of them, ſhall direct or appoint under their hands. To the end the o 
ſame monies, or other 1 may be by them the ſaid com- th 
miſsioners in and by the ſaid commiſsion, or any renewed com- fic 
miſsion authorized, or the major part of them, ordered, diſpoſed, 
diſtributed, and divided, unto and amongſt all and every the credi - 
1 | tors of the faid F. G. who have already come in and ſought relief, 
1 or ſhall hereafter in due time come in and ſeek relief, by virtue of 
18 the ſaid commiſsion, according to the limitations of the ſaid ſtatutes 

| therein mentioned as aforeſaid, to the end that the ſame monies and tl 
i | | other ſatisfadtion may be anſwered and paid to the creditors ſeeking a 


relief as aforeſaid, proportionably, according to their ſeveral debts 
© due and owing to them reſpectively, from the ſaid F. G. according 
W | to the order of dividend to be made by the ſaid commiſsioners of 
1 the ſame, and until ſuch monies ſhall be ſo diſpoſed of, and divided, 
„ ſhall and will pay and depoſit the ſame into the hands of 8 


Dn . | as often 
as the ſame ſhall amount to the ſum of or upwards. And 
they the ſaid 7. P. and C. D. for themſelves ſeverally and reſpec» 
tively, and for their ſeveral and reſpective heirs, executors, and ad- 
H miniſtrators, do further covenant, promiſe, and agree, to and with 
i the commiſsioners parties hereto, and to and with every of them, 

it and their executors and adminiſtrators, that they the ſaid F. P. and 
5 C. D. their and each of their executors, . and aſsigns, 

1 ſhall and will, from time to time, and at all times hereafter, well 
and ſufficiently ſave, defend, and keep harmleſs and indemnified, as 
W well the ſaid commiſsioners parties to theſe preſents, in and by the 
1 ſaid commiſsion named and authorized, or by any renewed com- 
1 miſsion to be named or authorized, and their heirs, executors, and 
'} 1 adminiſtrators, and every of them, as their and every of their bodies, 

hw) f 

| 
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goods, chattels, lands, and tenements, and every of them, their and 
evety of their meſſengers, agents, and ſervants, who have been 
by them or any of them employed, in or about the execution of 
the ſaid commiſsion, of, from, and againſt all and all manner of 
actions, ſuits, troubles, charges, damages, and expences whatever, 
that ſball or may at any time or times hereafter ariſe, happen, or 
1 come unto them the ſaid commiſsioners, or any or either of them, 
1 or any of their meſſengers, agents, ſervants, heirs, executors, or 
: adminiſtrators, for or by reaſon or means of this preſent deed or 
aſsignment, or any other act, matter, or thing by them or either or | 
any of them lawfully ated or done, by virtue of the ſaid recited 
commiſsion, or by their or any of their lawful intermeddling in the 
eſtate or effects of the ſaid F. G. In witneſs, &c.” e 
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| Memorandum BE IT REMEMBERED, That we the major part of the 
F of executing commiſsioners named and authorized in and by a commiſsion of 


Bargain and : | bankrupt 
Sale. $ P 
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bankrupt awarded and iſſued againſt F. G. of, &c. whoſe names; 


are hereunto ſubſcribed, met the day and year, and at the place 
above mentioned, and examined and executed a bargain and fale 
of the ſaid bankrupt's real eſtate to 7. P. of, &c. and C. D. of, &c 
the aſſignees duly choſen by the creditors under the ſaid commiſ- 
ſion. 5 1 DN 2 F | 7 f 


R. W. 


* 7. IL.” 


If the bankrupt's real eſtate is conveyed to aſſignees, and one of 


them dies, this is a jointenancy, and goes to the ſurvivor z and he 


alone may ſell ſuch eſtate to a purchaſer z but if both die before 


any conveyance is made, then the heir at law of the ſurvivor muſt 
convey to ſuch new aſſignees as the court ſhall appoint, or join 
with ſuch new aſſig nees in the conveyance to a purchaſer. : 
The bargain and ſale, after it has been executed Ly the commiſ- 
fioners, muſt be inrolled in ſome court of record at Weltminſter, 
within (a) ſix months after the date ofthe deed, | 


The Courts of Record in which it is generally inrolled, are the 


Chancery, King's Bench, Common Pleas, and Exchequer, 
Oo 5 (s) By Stat, 27 H. 8. c, 16. 1. 111 = 


_ — . 


. 


ww. 


Itr it is to be inrolled in Chancery, one of the commiſſioners who In the Court of 


executed the bargain and ſale muſt acknowledge it before a maſter, 9 | 


either at the public office in Symonds Inn, Chancery-lane, or at 


the maſter's houſe z but if a commiſſioner cannot attend, then one 
of the witneſſes muſt make an affidavit of the due execution of the 


ed, 


mou be wrote at the bottom, or on the margin of the deed, in this 
orm: | Ih | 


„This indenture was acknowledged by 7. &. eſquire, therein 
mentioned, who prayed that the ſam 


day of before 
l e R. E. 


This acknowledgment muſt be ſigned by the maſter, and then 


the deed muſt be engroſſed on rolls of the court. When acknow- 


ledged, you take the deed to the clerk of the inrolments, whole 


office is under the Chancery office in Chancery Lane; he provides 
rolls, and inrols the deed without giving you any trouble, excepc 


taking the deed to and from the office when enrolled, and the cer- 


tificate endotſed rhereon. 


deed, which muſt be annexed, In this Court a Fiat is never grant- 


When the ſame is acknowledged, the acknowledgment thereof 


e might be intolled, on the 


68 oOff⸗ecer's 
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inrolment being paid at the office. 
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Bench. 


ot immediately, but if in vacation, it muſt remain 
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then call at the N. Prius office for the number- roll. 


to the following effect, viz. 


=). 
- Wit ; 
'$ l 
1 M4 10 'T * 
1 1 16 h hird 
$48 115 t E * 
1 * 7775 
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of, &c. of the other part. Roll. 1001.“ | 


done, he returns it to you. 


is ack: owledged in Court. 


Entries of J. B. gentleman, one of the attornies, &c. 


4 An indenture dated, &c. between 7. V. eſquire, R. W. and 
7. L. gentlemen, of the one part; and J. P. of, &c. and C. D. 


; 1 7 i & xxxiv : 
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5 Officer's = Solicitor" 

4 5 Charge. Charge. 

fees of Inrol- ns ts x EE: 0-2 0 1 6 

nv ae. Swearing affidavit = „ o 1 6 

#- | Inrolling, for each roll or preſs, con-) „ 

i] taining go lines, and each line 14 bo 10 0 0 10 0 

| words - NR 0 1 
Indorſing and certifying pe 0 5 4 © 5 4 


Beſides a fee of half-a-guinea to the commiſſioner who acknow. 
ledged the deed, and the charge of drawing and engroſſing the 
affidavit, in caſe no commiſſioner can attend z but the Solicitor can 
charge nothing more than his own attendances, the full fees of 


In the King's Ir you intend to inrol the deed in this court, one of the com- 
miſſioners muſt acknowledge it either in Court, or before a Judge at 
his chambers ; the deed muſt be left with the Judge, who with his 
own hand delivers it in open coutt to the Secondary [i. e. the Maf- 
ter], and deſires him to inrol it; if in term time, the deed may be 


with the 


Judge till the following term; when you get the deed, call for as 
many rolls as you want, at the Clerk of the Dockets, in the King's 
Bench officez you pay fourpence for each roll, which is allowed 
you again on carrying in the rolls, and when you have engroſſed 
the deed on the roll, prefixing ſuch one of the following pream- 
bles as may ſuit the acknowledgment, you docket the rolls with 
the Clerk of the Dockets, who will indorſe the number-roll 
upon the deed; but if the deed happens to be of a prior term, 


Us You muſt remember to take with you to the Clerk of the Dock- 
W | ets, the deed, and the rolls, and alſo a docket upon a flip of paper 


„ Mich. Term, in the year of the reign of King George 


This officer alſo indorſes a certificate on the deed; which 


Preambles. « As yet of Term (as the Term ſkall be) Witneſs /. Lord 


M. — | 
The Preamble | Be it remembered, that on : 
. EN GLAN, to wit, & next, after — lis 
„hen the ſame ) this ſame Term, before our Lord the 


King 


Gan os ed © wo ö % tas 9 oa. 


1 „r * > * 


DDr 


1 as 


&c, (the deed verbatim.) 
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King at Weſtminſter, came 7. N. eſquire, in his proper perſon, 
and brought here into the Court of our ſaid Lord the King, then 
there, a certain indenture, which he acknowledged to be his deed, 
and prayed that the ſame indenture, as his deed, 2 be enrolled 
of record, before our ſaid Lord the King at Weſtminſter; and 
it is inrolled in the following words: To wit, “ This indenture, 


8 


„ J] Be it remembered, That on, & c. in this The Preamble 
„ EMG LAN D, to wit, > ſame Term, before our Lord the King at where the In- 
ee e, nn ne 
of our ſaid Lord the King, aſsigned to hold pleas before the King fore the Chief 
himſelf, records, that on the (a) | © Juſtice at his 

laſt paſt, T. V. eſquire, in his own proper perſon, came chambers. 

before the ſaid Chief Juſtice at his chambers, ſituate in | 
ES and brought before the ſaid Chief Juſtice, then 
there, a certain indenture, which he acknowledged to be his deed, — 
and prayed that the ſaid indenture, as his deed, 0 be enrol- 
led of record in the Court of our ſaid Lord the King, before 
the King himſelf, at Weſtminſter; and which ſaid indenture the 
aforeſaid Chief Juſtice, by his own proper hands, now delivers 
here into court, to be inrolled in form aforeſaid: and it is inrolled 
in the following words: to wit: This Indenture, &c. and go on 
verbatim with the deed, copying every word, with the names of 
the parties ſigning, and making this mark (L. S.) for the ſeals; 
then the atteſtations, receipts, and all other indorſements;z and 
laſtly examine the inrolment with the deed,” 8 8 


The certificate to be indorſed on the deed inrolled: 
7. N. eſquire, and others, to F. P, and C. D. 
„ Inrolled in the Court of our Lord the King, before the King 


himſelf at Weſtminſter of Term (as the term is) in the | 
year of the Reign of our Sovereign Lord George the Third, King 
of Great Britain, ec. Roll. 100. 


(4) The date of the acknowledgment of the deed. 


2 — 


Officer's Attorney's Fees of Inrol- 
| 5 | Charge. Charge. ment. | 
Acknowledging in Court - oO 2 0 S898 
Before a judge at his chambers o 8 8 o 8 8 
Inrolling each ſheet _ 5 3 e G 
Docketing and carrying in rolls o 3 6 o- 3.6 


Beſides the commiſsioner's fee for acknowled ging ; the charge of 
drawing and engroſſing the affidavit, if neceſſary; and attendances, 


Ir the deed is to be inrolled in C. B. you carry the deed to a In the Come 
Judge, either at his chambers or at his houſe z or, if in term time, mon Pleas, -, 
it may be done in Weſtminſter Hall; one of the commiſſioners _ 
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wuſt attend and acknowledge it; the acknowledgment (the off 


cer's warrant for inrolling the deed) is wrote on the margin of the 0 
deed, generally by the Judge's Clerk, - * el 
The form of the acknowledgment is: Ro Tay h 
The execution of this deed was acknowledged (in court) by I; 
T. N. (the commiſſioner acknowledging party thereto, this | 
day of before J. E. W. (the name of the 
Judge.)“ . Ws JJ 
The deed being properly acknowledged, get the rolls from the 
Clerk of the Warrants of Attorney, for which you pay nothing, 1 2 
and having engroſſed them yourſelf, and left a ſpace for prefixing b 
the preamble, which is done by you, by the Clerk of the War- e 
rant's dictating :; for which purpuſe you carry him the deed and 
rolls, who will indorſe, docket, and inroll the deed immediately; i 
for it is not neceſſary in this court, as in the King's Bench, for tl 
the attorney to indorſe the deed, or carry in any docket, the i: 
Clerk of the Warrants being obliged to do all himſelf, and alſo, if 5 
deſired, ingroſs the deed upon the rolls, which is begun in this 1 7 
form: . c | J IP 
7. M. (the commiſſioner acknowledging) came into his Majeſty's 6 
Court of Common Pleas at Weſtminſter (if the deed was acknowe t 
ledged in court) the of in this ſame term, before b 
(the name of the Judge before whom the acknowledg- 0 
ment happens to be talen) Lord Chief Juſtice of the ſaid court (if tbe 
deed be not acknowledged in court), and acknowledged this writ- 6 


ing following to be his deed, and required the ſame to be inrolled, 
and it is inrolled in theſe words, to wit, This indenture,”” &c. 


and ſo go on with the deed, copying every word, the names of 
the parties ſigning, making this mark (L. S.) for a ſeal, and the 
atteſtation, receipt, and all indorſements, and laſt of all examine ; 
the inrolment by the deed, carefully reading the deed, and not \ 
the inrolment. | 0 1 
. c 
5 < 
| 6 
Sf | | Officer's Attorney's 
Pees of Inrol- 5 Charge. Charge. 
ö ment. Acknowledging in Court - 0 1. 0 © 1 © 1 
Betore a Judge at chad bers - 0 oO 5 o : 
Inrolling each ſheer Ta = o © 3 o O 8 
Docketiog and certificate - „ 1 4 
Beſides the commiſſioners fee, the affidavit, and common at- | 


tendances. 


. I R [ 


Exche - IF the inrolment is to be in the Exchequer, you carry the 
| deed to your clerk in court, who finds rolls and inrolls it himſelf. 
| | 5 In 


% 
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In caſe the bankrupt happens to be in priſon, on meſne proceſs 
only (for if he is in execution, the commiſſioners muſt attend him 
there), it may be proper to get the commiſſioners to ſign their war- 
rant, directed to the keeper of the priſon, to bring the bankrupt 
before them at the next fitting, in order to take his ſurrender and 


by | laſt examination. 

he 2 5 

ie © Wk REASs a commiſſion of bankrupt hath been awarded The warrast. 
8. and iſſued againſt F. G. of, & c. directed to us whoſe names are 
8 hereunto ſubſcribed, and to the other commiſſioners in the ſaid 
10 commiſſion named; and he being declared bankrupt, and the 
d day of inſtant being one of the days appointed 
; in the London Gazette for the ſaid F. G. to ſurrender himſelf to 
T | the ſaid commiſſioners, and we being informed that the ſaid F. G. 
e is in your cuſtody upon meſne proceſs, and not in execution: 
t | Theſe are therefore to deſire you to bring the body of the ſaid 
* F. G. before us at Guildhall, in the city of London, on 

| next, being the day of inſtant, at of the 

| clock in the noon, in order to be examined by us, purſuant 

; to the act or acts of Parliament made and now in force concerning 

| bankrupts; and this ſhall be your ſufficient warrant. Given under 
, our hands this a ot „ 

. 4 To B. 7. eſquire, Marſhal of the | — 

' BF King's Bench Priſon, or to his B57 


Deputy there. 2 


If the bankrupt happens to be in the Fleet Priſon, then the com- 

miſſioners warrant muſt be directed thus: To 7. E. eſquite, 
Warden of his Majeſty's Priſon of the Fleet, or to his Deputy 

there.” If he is in Newgate, then thus: To the Sheriff of Mid- 

dleſex, and to K. A. Keeper of his Majeſty's Priſon of Nawgate, 
or to his Deputy there.“ If in either of the Compters, thus: 


« To the Sheriffs of London, and ro Keeper of the 
Poultry, or of Wood-ſtreet Compter, or to his Deputy there.“ 
I If in a County Goal, thus: To = eſquite, Sheriff 
of the County of and to | Keeper 


of the ſaid County Goal, or to his Deputy there.“ 


As the bankrupt may not be able to ſarrender, or be prepared 
to finiſh his examination by the next fitting, we will direct him 
how to enlarge the time for theſe purpoſes, 


The application muſt be by petition to the great Seal, fix (a) 
days at leaſt before the laſt fitting appointed in the Gazette; this 


(a) By Stat, 5 Geo. 2» c. 30. ſ. 3. N | 
. e petition 
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effects; and on the day of 
by ſuch ſummons and notice required to finiſh his examination une 


u xxnviii ] 
petition may be either in the name of the bankrupt, or of his aflig- 


nees; the allegations of which petitions are various, according to 


the circumſtances of the caſe, We will draw up forms of both 


| forts, and leave the Solicitor to uſe ſuch of them as in his judg. 
ment and diſcretion belt ſuit his particular purpoſe. | 


6 In the matter 7 To the Right Honourable 
of F. G. bank- the Lord High Chancellor 
rupt. | Oe of Great Britain.“ 


The humble Petition of F. G. bankrupt, 
« Sheweth, 


© That a commiſſion of bankrupt under the Great Seal of Great 
Britain, bearing date at Weſtminſter the day of laſt, 

upon the petition of C. J. of in the county of _ 
mercer, was awarded and iſſued againſt your petitioner, by the 
name and deſcription of F. G. of the city of merchant, 
which commiſſion was directed to 7. V. F. F. C. B. eſquires, 
R. W. and 7. L. gentlemen, as commiſſioners to execute the ſame, 
«© That your petitioner hath been declared bankrupt by the ma- 


Jor part of the commiſſioners acting under the faid commiſſion 


and by ſummons under their hands and alſo by notice in the Lon- 
don Gazette of the day of was re- 
quired to ſurrender himſelf to the ſaid commiſſioners, or the major 
part of them, at Guildhall, London, to be examined by them on 


the and days of the ſaid month of pe- 


pectively, at of the clock in the noon, on each of the 
ſaid days, touching the diſcloſure and diſcovery of his eſtate and 
| laſt, your petitioner was 


der the ſaid commiſſion. 


«© That your petitioner did ſurrender himſelf to the ſaid com- 


miſſioners on the ſaid and days of laſt, and ſub- 
mitted to be examined touching the diſcloſure and diſcovery of his 
eſtate and effects, and to conform himſelf to the ſeveral acts of 


_ parliament made, and now in force, concerning bankrupts. | 
« That your petitioner is preparing and ſettling his affairs in 
order to make a full and true diſcloſure and diſcovery of all his eſ- 


tate and effects ; but your petitioner finds his accompts ſo very 
long, intricate, and perplexed, that he cannot 'pollibly finiſh the 
ſame by the time limited by the ſaid commiſſioners. ſummons and 


notice reſpectively for that purpoſe.” 


0 THIRD 
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If the bankrupt happens to be a priſoner, then you prepare a 
Memorandum of the commiſſioners adjourning to the priſon, ia or- 


1 [ n 1 - 


— — alt 


— _— 


THIRD SITTING AT GUILDHALL. 


' Creditors may prove or claim debts at this ſitting z but the chief 


buſineſs of it is for the bankrupt's laſt examination. 


1 


— 2» — 


Memorandum 


« Be IT REMEMBERED, that this being the day appointed, — 
purſuant to notice in the London Gazette, for F. G. of, &c. the — e 


perſon againſt whom the commiſſion of bankrupt now in proſecuti- 


on is awarded and iſſued, to ſurrender himſelf, and to make a full 


diſcloſure and diſcovery of his eſtate and effects, and to finiſh his 


examination under the ſaid commiflon, we whole names are here- 
unto ſubſcribed, being the major part of the commiffioners in and 


by the ſaid commiſſion named and authorized, met the day and 


year, and at the place above-mentioned, purſuant to ſuch notice; 
at which time a petition from the ſaid bankrupt (or from the aſſig- 
nees on behalf of the ſaid bankrupt) preferted to the Right Ho- 


nourable the Lord High Chancellor of Great-Britain, praying that 


his (or the ſaid bankrupt's) time for ſurrendering himſelf, and mak- 
ing a ſull diſcloſure and diſcovery of his eſtate and effects, and to 
finiſh his examination, might be enlarged (or further enlarged) for 


the ſpace of days, to be computed from this day 
ö 


inſtant, with his Lordſhi p's order thereon for that pur- 
poſe, hearing date the day of laſt, was preduced _ 
to (having been before ferved on) (or ſerved on) us the ſaid come 


miſſioners; we the ſaid commiſſioners do therefore defer taking 


ſuch examination till the ſaid day of nextz and 
we do hereby accordingly adjourn to that day at this place, at 
c'clock in the noon of the ſame day for that put- 
7. MW. 
C. B. 
EL 


H 


der to take his examination, 


At, c. 


% MEKMONAN DVU, that we whoſe names are hereunto ſub- 

ſcribed, being the major part of the commiſſioners named and au- 
thorized in and by a commiſſion of bankrupt awarded and iſſued 
againſt. F. G of, &c. met here the day and year, and at the place 
abovementioned, purſuant to notice in the London Gazette, in ot- 
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Memorandum 
of the Bank- 
rupt's Examine 
ation and Dil- 


covery. 


proceedings, being ürſt exhibued to, aad ſigned by the commitſionets. 


1 I 
der to finiſh the ſaid bankrupt's laſt examination but the ſaid 
bankrupt being a priſoner in the King's Bench priſon in execution 
(or in a very ill ſtate of health, and not able to attend here to be 
examined): We do therefore adjourn to the ſaid priſon of the 
King's Bench, to take the ſaid bankrupt's examination. 

| [5 = . We 1 Go B. 
F. I/. 
7. Z. 


At the King's Bench Priſon, in St. George's Fields in the County 
of N. by — from Guildhall, London, the 
ay o | | n 


C. B. MemMoRanDuM, that F. G. and 4. P. of, &c, 
the perſons againſt whom the commiſſion of hankrupt now in pro- 
ſecution is awarded and iſſued, appearing (again) before us the 
major part of the commiſſioners in the ſaid commiſſion named and 
authorized, in 8 to finiſh their examinations purſuant to notice 
in the London Gazette for that purpoſe given, and being now ſworn 


and examined, they ſpeaking for themſelves reſpeQively [or © each 
ſpeaking for himſelt“ J, upon their oaths ſay, that the ſeveral 


books of accompt, numbered reſpeQively, i, 2, &c. and reſ- 
pectively ſigned by theſe examinants, and the ſeveral paper (a) 
writings hereunto annexed, marked reſpectively with the letters 
(4) GG) &c. and alſo reſpeQively ſigned by theſe examinants under 
each column, and delivered by theſe examinants, or one of them, 
at the time of this their examinations, and exhibited unto the major 
part of the commiſſioners in the ſaid commiſſion named and autho- 


rized, together with the houſehold goods, utenſils, ſtocks in trade, 
eſtates and effects ſeized and taken by the meſſenger, and now in the 


poſſeſſion of the aſſignees choſen under the ſaid commiſſion, or one 
of them, and alſo rings, and in monies, 
now delivered up by this examinant F. G. and rings, a gold 
watch and in monies, now alſo delivered up by this exa- 
minant A. P. to the ſaid commiſſioners, do contain a full and 
true diicloſure and diſcovery of all theſe examinants, and of either 
of their eſtate and effects, both real and perſonal, and 

R. M. how, and in what manner, to whom and upon what 
conſideration, and at what time or times they, or 

either of them, have or hath diſpoſed of, aſſigned, or tranſ- 
ferred any of his goods, wares, merchandizes, monies or other 
eſtate and effects (and all books, papers, and writings relating 
thereunto), of which they or either of them was or were poſſeſſed, 
or in or to which they or either of them was or were any way in- 


tereſted or intitled, or which any perſon or perſons had, or bath, 


| (a) Which muſt be delivered up by the bankrugts to be filed among the 


or 


— i . 


JJ . ] ĩ˙ꝛma On EI .. . . 


| Flt]: 

or have in truſt for them, or either of them, or for their. or either 
of their uſe, at any time before or after the iſſuing of the 
ſaid commiſſion, or whereby they theſe examinants, or either of 
them, their or either of their families, hath or have, or may 
have, or expect, any profit, poſfibilicy of profit, benefit or ad- 
vantage whacſoever, except only ſuch part of their eſtates and 
effects as have been really and bend fie before ſold or diſpoſ- 
ed of, in the way of their trades and dealings, and except ſuch 
ſums of money as have been laid out in the ordinary exper.ce of. 
themſelves and families, And theſe examinants furth-r ſay, that at 
the time of their former examinations, and at this the time of their 
laſt examinations, they have reſpeRively delivered up to the ſaid 
commiſſioners, or the major part of them, all ſuch part of their 
theſe examinants goods, wares, merchandizes, monies, eſtates, and 
effects, and all books, papers, and writings relating thereunto, as 
at the time of ſuch their former examinations were, or now are, in 
their or either of their poſſeſſions, cuſtodies, or powers (the ne- 
ceſſary wearing apparel of theſe examinants, and of their wives 
and children, only excepted): And theſe examinants further ſays 


that they have not, nor hath either of them, to the knowledge or 
belief of 


the other of them, removed, concealed, or einbezzled, 
any part of their or either of their eſtates, real or pet- 


7. K. ſonal, or any books of accomnt, papers, or writings re- 
lating thereunto, with inten- to defraud their or either of their 
_ Creditors, e 7 2 „ 
8 | F. G. N 


42. 


Tt is uſual for the commiſſioners to recommend, and the credi- 
tors to agree to return the bankrupts their rings, monies, &c. par- 
ticularly the jewels, & c. of their wives z upon which occaſion the 
following memorandum ſeems proper to be added to the above: 

Be it remembered, That, by the conſent of the afliznees and 
creditors preſent, the above-mentioned rings, monies, and watches, 
were re delivered to the bankrupts. ““ 5 
4 If the bankrupt happens to be a foreigner, and does not under- 


ſtand Engliſh, it will be neceſſary that he ſhould have the Engliſh 
examination interpreted, and read to him in the language he un- 


derſtands, by a perſon verſed in both languages, who muſt be firſt 


ſworn to interpret truly, of which oath and interpretation there. 
muſt be a memorandum made and annexed to the bankrupt's exa- 


mination, This depoſition may be drawn up in the following form: 


* J. H. of, &. being ſworn and examined, on the day and 
year, and at the place above mentioned, upon his oath ſaith, 


That he hath faithfully and truly, according to the belt of this 
examinant's {kill and knowledge, interpreted the oath adminiſtered - 


by 
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Warrant of 
Commitment. 


* | 


by the commiſſioners, named and authorized in and by a com- 


miſſion of bankrupt awarded and iſſued, and now in proſecution, 
againſt F. G., of, &c. to the ſaid bankrupt. And this examinant 
further ſaith that he hath alſo, faithfully and truly, according to 
the beſt of this examinant's ſkill and knowledge, interpreted to 


the ſaid bankrupt his laſt examination hereunto annexed," 


—— 


EE At, & Cc. 


«© Wen AS his Majeſty's commiſſion under the great ſeal of 


Great Britain, bearing date at Weſtminſter the day of 

laſt paſt, grounded upon the ſeveral ſtatutes made concerning 
bankrupts, bath been awarded and iflued againſt J. P. of | 
merchant, directed unto us who have hereunto ſubſcribed our names 
and ſet our ſeals z who have alſo reſpettively taken the oath ap- 
pointed by an act of parliament paſſed in the fifth year of his pre- 
ſent Majeſt y's reign. intituled, “ An At for the better prevent- 
ing Frauds committed by Bankrupts,“ for commiſſioners of bank- 
rupts t take before they act as commiſſioners in the execution of 
the powers or authorities given and granted by the ſaid att or acts 
of parliament now in force concerning bankrupts, and to C. NV. C. 
eſquire and A. T. gentleman, being the major part of the commiſ- 


ſioners named to execute the ſaid commiſſion ; and it having ap- 
peared to the major part of the ſaid commiſſioners in the faid com- 
miſſion named and authorized, upon good and ſufficient proof upon 


Oath, that the ſaid 7. P. hath, from tie month of 5 : 
» Carried on the trade and buſineſs of a merchant, in his houſe 


on aforeſaid, by buying and felling linens, lace, and 
other wares and merchandizes, and by exporting and importing 


divers and ſundry kind of goods, and hath thereby ſought and 
endeavoured to get his living as other merchants uſually do and, 


in the courſe of his ſaid trading and dealing, he became indebte 
nw. of -. - in the ſum of and up- 


wards, for goods ſold and delivered ; and alſo have found, upon 


good proof upon oath, that the ſaid F. P, did, before the date and 
ſuing forth of the ſaid commiſſion, become a bankrupt within the true 
Intent and meaning of the ſeveral ſtatutes made and now in 
force concerning bankrupts, ſome or one of chem; and they did 
adjudge and declare him a bankrupt accordingly. | | 
And whereas the major part of the ſaid commiſſioners did 
cauſe notice to be given in the London Gazette of the | 
laſt paſt, that the ſaid F. P was thereby required ta 
ſurrender himſelf to the ſaid commillioners in the ſaid commiſſion 
named, or the major part of them, on the ; 
and on the = laſt paſt, and on the 
laſt, at of the clock in tage 
the ſaid days, at | 


PE EO Pn it ed UT Pee TIT Oe 02 


noon, on each of 


and make a full diſcloſure and 
diſcovery 


1 ** _— 


of the ſum of 


I xliii ] | 

diſcovery of his eſtate and effects: And whereas the ſaid J. P. 
did, on the ſaid day of laſt, ſurrender himſelf to 
the major part of the commiſſioners in the ſaid commiſſion named 
and authorized, but being ſworn and examined ſaid that he was 
not then prepared to make a full diſcloſure and diſcovery of his 
eſtate and effects, but praved time for the doing thereof, which 
was granted to him accordingly: And whereas the ſaid F, P. at- 
tended the major part of the commiſſioners in and by the ſaid 
commiſſion named and authorized, on the ſaid day of 
in orderto finiſh his examination, and to make a full 
diſcloſure and diſcovery of his eſtate and effects, but producing 
to the ſaid commiſſioners an order of the Right Honourable _ 
1 © lord keeper of the great ſeal of Great Bri- 
tain, dated the day of the ſaid for enlarging 
the time of the ſaid F. P. for diſclofing and diſcovering his eſtate, 
and finiſhing his examination, for the ſpace of days, to be 
computed from the ſaid of ct this day: And whereas 


the ſaid F. P. attended us on this day, in purſuance of the 


ſaid order, in order to finiſh his examination, and to make a 
full diſcloſure and diſcovery of his eſtate and effects, and being 
then and there duly ſworn and required by us to make ſuch 
diſcloſure and diſcovery, we the ſaid commithoners did cauſe 


the following queſtion in writing ta be ptopounded to him the 


ſaid J. P. (that is to fay,) “ As you do admit that you have 
ſpent the laſt week previcus to this your examination, with Mr. 

one of your aſlignees, to ſettle and adjuſt your accounts, 
and to draw up a true ſtate thereof, to enable you to cloſe ſuch 


your examination; and do likewiſe admit, that upon ſuch ſtate 


thereof it appears, that, after giving you credit for all ſums of 
money paid by you, and making you a debtor for all goods ſold 


and delivered to you, from your firft entering into trade to the 


time of your bankruptcy, it appears that there is a deficiency 
n zz give a true and particular account 
what is become of the ſame? and how and in what manner 
you have applied and diſpoſed thereof;z*” to which queſtion 
ſo put by us as aforeſaid, the ſaid . F. did wilfully and ob- 


ſlinately refuſe to give any other than the following general 


anſwer, (that is to ſay,) “ that on goods ſold this laſt year L 
have loſt upwards of and by [I haveloſt upwards 


of and that for nine or ten years I have, I am ſorry to ſay 


it, been extremely extravagant, and ſpent large ſums of money. 
J. P.“ Which anſwer of the ſaid J. P not being ſatisfactory 
to us the ſaid commiſſioners, theſe are therefore to will, re- 
quire, and authorize you, immediately upon receipt hereof, 


to arreſt and take into your cuſtody the body of the ſaid F. F. 
and him ſafely to convey to his Majeſty*s priſon of | 


and him there to deliver to the keeper of the ſaid priſon, who 
is hereby required and authorized, by virtue of the commiſſion 


and ſtatutes aforeſaid, to receive the ſaid FJ. P. into his cuſtody 
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and him ſafely to keep and detain, without bail or mainprire, 
until ſuch time as“ he ſhall ſubmit himſelf to us the ſaid com- 
mi ſſioners, or the major part of the ſaid commiſſioners by the 
{aid commiſſion named and authorized, and full anſwer make, 
to our or their ſatisfaction, to the queſtion ſo put to him by 
us as aforeſaid; and for ſo doing this ſhall be your ſufficient 
warrant. Given under our hands and ſeals at 


| this day of in the year of our 
Lord 5 DE 
6 To W. C. our meſſenger, 3 
K. B. his aſſiſtant; E. F. (L. S.) 

785 A C. L. (L. S.) 
To K. A. keeper of W. C. (L. S.) 


or to his deputy there,” 


If the bankrupt does not ſurrender himſelf to” the commiſ- 
ſioners by 12 o'clock at night, the meſſenger warns him ſo to 
= by the following proclamation made in the middle of Guild- 
all: | SES 3 Oy 0 Y 


The Proclama- F. G. F. G. F. G. come and ſurrender yourſelf forthwith 1 * 


tion. F. C. B. eſquires, and R. W. gentleman, his Majeſt y's acting 
commiſſioners named and authorized in and by a commiſſion of bank- 
rupt awarded and ifſued, and now in proſecution, againſt you 


the ſaid F. G. the ſaid commiſſioners being ready to take your 
ſurrender z and this you are not in any wiſe to omit, on 


pain of death, the puniſhment by the ſtatute made and now in 


force concerning bankrupts, in that caſe on you the ſaid F. G. in- 


fied.” = ; 


If the bankrupt does not ſurrender himſelf after this proclama- 


tion and warning, then the commiſſioners ſign the following 


memorandum : 


when the Bank. ſcribed, being the major part of the commiſſioners named and 
rupt does not authorized in and by a commiſſion of bankrupt awarded and 
appear at all. iſſued, and now in proſecution, againſt F. G. of, &c. met to- 

gether the day and year and at the place above mentioned, 


purſuant to notice in the London Gazette for the ſaid bankrupt 
ro ſurrender himſelf ro the major part of the commiſſioners in 


and by the ſaid commiſſion named and authorized, and to make 
a full diſcloſure and diſcovery of all his eſtate and effects; at 


which time and place the ſaid F. G. did not ſurrender bimſelf 


according to an act of parliament paſſed in the fifth year of the 
reign of his late Majefty King George the Second, intituled, An 


„ Be it remembered, That we whoſe names are hereunto ſub- ' 


AQ. 


pp =” JDÞÞ-_. rH. 


VVV 
Act to prevent the committing of Frauds by Bankrupt;“ although 
we attended in expeQation of ſuch ſurrender till paſt 12 o'clock at 
night, and although the ſaid bankrupt was warned by proclama- 


tion to ſurrender himſelf. 
| | i M5. 
7. KE. 


We have obſerved that the commiſſioners ſeem much diſpleaſed 
at the bankrupt's endeavouring at this arg to get his creditors to 
ſign their 8 to the commiſsioners certifying the great ſeal of 
his conformity, though their own advertiſement in the Gazette 
expreſsly ſays, that © ar ths ſitting the bankrupt is required to 
finiſh his examination, aud the creditors are to afſent ts er diſſeut 


. from the allauance of his certificate,” 


As creditors may have occaſion to appoint attornies to act for 
them in the following proceedings under the commiſsion, we will 
here prepare ſuch an authority. ff. 


EKxow all men by theſe preſents, That we, C. J. of, &c. Letter of Attore 
and J. Z. of, Ke. creditors of E. C. of, &c. the perſon againſt gef fee Cen- 
whom a commiſsion of bankrupt is awarded and iſſued, and now Commiffoners 


in proſecution, and who have duly proved our reſpective debts certifving the 


under the ſaid commiſsion, have made, ordained, authorized, con- Great Seal that 


ſtituted, and appointed, and by theſe preſents do make, ordain, the Bankrupt | 
authorize, conſtitute, appoint, and in our places and ſteads teſ- bath conforme 

gs," | , | ed; and to 
pectively put S. K. of, &c. to be our true and lawful attorney, conſent to Al- 
for us and in our names reſpectively to vote in the choice of any ſignees com- 
new aſsignee or aſsignees of the ſaid bankrupt's eftate and effects, mencing Suits 
in caſe of any alteration or change of the preſent aſsignees ; and in 1 Sec. 
alſo for us, and in our names, places, and ſteads reſpectively, 6 la xa 
conſent with whom the monies to be received from time to time, 


- out cf the ſaid 3 eſtate and effects, ſhall remain until the 


ſame be directed; and alſo for us, and in our names, places, and 
ſteads reſpectively, to conſent to the commiſsioners in and by 
the ſaid commiſsion named and authorized, or the major part of 
them, ſigning a certificate for the ſaid bankrupt's having the al- 
lowance and benefit given to bankrupts by an act of parliament 
paſſed in the fifth year of the reign of his late Majeſty King 
George the Second, intituled, “An act to prevent the commit- 
ting of Frauds by Bankrupts,“ and that the ſaid bankrupt may be 
diſcharged from his debts, in purſuance of the ſaid act; and alſo 
for us, and in our names reſpectively, to- conſent, not only to 
the commencing of any ſuit or ſuits in equity, by the aſsignee or 


alsignees under the faid commiſsion, touching the ſaid bankrupt's 


| eſtate 


Kli } 
eftate, but alfo to the ſubmitting of any diſpute or difference 
between ſuch aſsignee or aſsignees, or any other perſon or perſons 
whatſoever, for or on account or by reafon or means of any mat- 
ter, cauſe, or thing whatſoever relating to the ſaid bankrupt's 
eſtate or effects, and likewiſe to ſuch aſsignee or aſsignees 
making any compoſition with any perſon or perfons, deb- 
tors Or accomptants to the ſaid bankrupt, where the ſame ſhall ap- 
pear neceſſary and reaſonable ; and alſo for us, and in our names, 

places, and ſteads refſpeRtively, and for our own proper uſes and 
benefits reſpeQively, to aſk, demand, ſue for, and receive, of 
and from the aſſignee or aſſignees of the eſtate and effects of the 


cern, all and every ſuch ſum and ſums of money as now is or are, 
or which ſhall hereafter become due or payable to us the ſaid C. J. 
and J. L. reſp<Qtively, for our reſpective dividends or ſhares of 
the eſtate and effects of the ſaid bankrupt on our ſaid reſpective 
debts duly proved under the ſaid commiſſion as aforeſaid ; and on 


receipt thereof for us and in our reſpective names to ſign, ſeal, 


execute, and deliver, all and every ſuch good and ſufficient re- 
ceipts, acquittances, releaſes, and diſcharges to the ſaid aſſignees, 
as ſhall and may be lawful, fic, and convenient to be done, and 
generally to do all and every ſuch further and other lawful act and 
deed, matters, and things in the law for the better executing and 


diſcharging the power and authority hereby given, as fully and 


amply; to all intents and purpoſes, as we ourlelves, or either of 
us, might or Could do, if perſonally preſent and did the ſame; 
bereby ratifying, allowing, and confirining all and whatſoever 
our faid attorney ſhall or may lawtully do, or cauſe to be done, 
in and about the ſaid premiſes for the better executing the purpoſes 
aforeſaid, by virtue of theſe preſents, In witneſs whereof, we 
the ſaid C. J. and J. L. have to theſe preſents ſet our hands and 


ſeals this day of in the year of our Locd 


— Cw 
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The Commil= « To the Right Honourable the Lord High 
. Chancellor of Gteat Britain. EY 
Great Sealthat | 5 = | 7 8 N 
. « Ws whoſe hands and ſeals are hereunto ſubſcribed and ſet, 
ed, in oicer 
to bis being in and by a commiſſion of bankrupt awarded and iſſued againſt 


r E. of, &c. bearing date at Weſtminſter the day of 
85 in the year of his preſent Majeſty's reign, di- 


rected to 7. V. F. F. and C. B. eſquires, R. W. and T. L. gen- 
tlemen, do humbly certify to your Lordſhip, That the major part 
of the commiſſioners by the ſaid commiſſion authorized, having 


de gun to pat the ſaid commiſſion into execution, did find that the 
| ED EC fe EE ns faid 


faid bankrupt, or whom elſe theſe preſents do, ſhall, or may con- 


being the major part of the commiſſioners named and authorized 


aa Cocnnws GS acc od oa 
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faid F. G. became bankrupt ſince a) the day of 
and before the date and ſuing forth of the ſaid commiſſion, within 
the true intent and meaning of the ſtatutes made and in force con- 
cerning bankrupts, or ſome of them, and did thereupon. declare 
him bankrupt accordingly. And we further humbly certify to 
your Lordſhip, that the ſaid F. C. being ſo decla ed bankrupt, the 
major part of the commiſſioners by the ſaid commiſſion authorized, 
purſuant to the direction of the act of parliament made in the fifth 
year of the reign of his late Majeſty, intitled. An Act to pre- 
vent the committing of Frauds by Bankrupts,“ did cauſe due no- 
tice to be given and publiſhed in the London Gazette of ſuch 
commiſſion being iſſued, and of the times and place of three ſeve- 
ral meetings of the ſaid commiſſioners within forty-two days next 
after ſuch notice, the laſt of which meetings was appointed to be 
on the forty ſecond day, at which the ſaid F. G. was required to 
ſurrender himſelf to the ſaid commiſſioners named in the ſaid com- 
miſſion, or the major part of them, and to make a full diſcloſure 
and diſcovery of his eſtate and effects; and the creditors of the 
faid F. G. were deſited to come prepared to prove their debts, 
and to aſſent to or diſſent trom the making this certificate: And 
we further humbly certify to your Lordſhip, that ſuch three ſe- 
veral meetings of the major part of the commiſſioners by the ſaid 
commiſſion authorized, were had, purſuant to ſuch notice ſo given 
and publiſhed, and that at one of thoſe meetings the ſaid F. G. 
did turrender himſelf to the major part of the faid commiſſioners. 
by the ſaid commiſſion authorized, and did fign or ſubſcrive ſuch | 
ſurrender, and did ſubmit to be examined from time to time upon 
oath by and before the major part of the commiſſioners by the ſaid _ 
commiſſion authorized, and in all things to conform to the ſeveral 


| ſtatutes made and now in force concerning bankrupts, and par- 


cularly to the ſaid act made in the fifth year of his ſaid Majeſty's 
reign, And we further humbly certify to your Lordſhip, that, at 
the laſt of the three meetings, the ſaid F. G. finiſhed his examina- 
tion before the major part of the ſaid commiſſioners by the faid 
commiſſion authorized, according to the direction of the ſaid laſt- 
mentioned ad, and upon ſuch his examination made a full diſ- 
covery of his eſtate and effects, and in all things conformed him- 
ſelf to the ſeveral ſtatutes made and now in force concerning bank- 
rupts, and particularly according to the directions of the ſaid act 
made in the fifth year of his late Majeſty's reign z and there doth 
not appear to us any reaſon to doubt of the truth of ſuch diſcove- 


(a) Stat. 5. Geo. 2. c. 30. ſ. 1. ex- 
tends only to ſuch as became bankrupts 
after the 14th day of May 1729, who 


| areunderitood to bethoſe againſt whom 


no commiſſion of bankrupt was ſued out 
before that time; and it the certificate 


o the commiſſioners does pot mention 


the party to have become bankrupt after 


that time, it ought to be diſallowed for 


that cauſe; but it is. however, thought 
fit and agreed, that, before the certi- 
ficate be diſallowed, ſome proof be 
made by the creditors of the party's 


being bankrupt before that time. 


Ifs 


, 
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ry, or that the fame is not a full diſcovery of all the eſtate and ef. 
fects of the ſaid F. G. And we further humbly certify, that the 
| creditors whoſe names or marks are ſubſcribed to this certificate, 
> are full four parts in five in number and value of the creditors of 
the above named F. G. who are creditors for not leſs tan 
pounds reſpeQively, and who have duly proved their debts under 
the ſaid commiſſion ; and that it doth appear to us by due proof 
by affidavit (a) in writing, that ſuch ſeveral ſubſcribing creditors, 
or ſome perſon by them reſpectively duly authorized thereunto, 
did, before our ſigning thereof, ſign this certificate, and teſtify 
their conſent to our ſigning the ſame, and to the faid F. G. his 
having ſuch allowance and benefit as by the ſaid laſt- mentioned 
act are allowed to bankrupts, and to the ſaid F. G. his 
diſcharge, in purſuance of the ſaid laſt-mentioned a, 
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FR In witneſs whereof we have hereunto ſet our hands and ſeals 
Wi this day of in the year of the reign of 
vi 5 | our Sovereign Lord George the Third, by the grace of God, of 
1 Great Britain, France, and Ireland, King, Defender of the Faith, 
t; U. &c. and in the year of our Lord | 5 1 

13 ES - 2 Bol (he 
8 BW, the $3: 

. 1 . L. (L. 8.) 
1 * We the creditors of the above- named F. G. whoſe names 
1 or marks are hereunto ſubſcribed, do hereby teſtify and 


1 declare our conſent, That the major part of the ſaid 
| commiſſioners by the above-mentioned commiſſion au- 
thorized, may ſign and ſeal the certificate above writ- 
ten; and that the ſaid F. G. may have ſuch allowance 


1 and benefit as are given to bankrupts by the act of par- 
1 liament laſt above-mentioned, and to the ſaid F. G. 
vx his diſcharge, in purſuance of the ſame at. 

1 | ” à„ẽ̃„„ C. D. &. 
1 — — 5 

1 Afadavit of ſee= «© In Chancery. | In the matter of F. G. 
ll ing Creditorcof = | "Intuit: 

IS |. Bankrupts ſign | 

7 their Conſent FRED : | 3 5 
1 to the Commiſ- © P. ©, of, &c. maketh oath, That he did ſee J. P. of, &c. 
1 fioners (a] Cer- [deſeribe him according to his addition in the deprſition of his debt] 


produced to 


5 nente to be ( H. of, c. [the ſame,] J. L. of, &c. [the n ſub- 


1 |: and ſigned by fcribe their reſpective names to a. conſent, at the foot of a certain 
* the Commiſ- inſtrument in writing, intended to be a certificate under the hands 
| . | ſioners. and ſeals of the major part of the commiſſioners authorized by a 
4 I 6a) Or affimation, as the caſe haps (6) This is one of Lord Hardwicke's 
wo pens. LE Precedents. 
| 7 
come 


«In the matter of F. G. 


— 


| | IL axliz ] | 
commiſſion of bankrupt awarded and iſſued out againſt F. G. of, 
&c. that the ſaid F. G. hath in all things conformed himſelf to the 
ſeveral ſtatutes made and now in force concerning bankrupts, where- 
by they do ſeverally teſtify and declare their conſent to the ſaid 
commiſſioners ſigning and ſealing the ſaid certificate ; and that the 
ſaid F. G may have ſuch allowance and benefit as are given to 
bankrupts by an act of parliament made in the fifth year of his late 
Majeſty King George the Second, intitled, “ An Act to prevent 
the committing of Frauds by Bankrupts, and be diſcharged from 
his debts, in purſuance of the ſaid act, | | 


* 


6 Sworn at 


- an . 9 2 


© 7. A. of, &c. and V. O. of, &c. ſeverally make oath as fol. The Affidavit 


| lows: and firſt this deponent 7. A. for himſelf faith, That he this There two ber- 


ſons ſaw the 


deponent did ſee [the names, places of abode, and additions of ſuch Credi G 
creditors as fipned, according to their depoſitions as before, f LH y TY 
ſubſcribe their reſpective names, &c, [as in the above affidavit] : 

and this deponent N. O. for himſelf faith, That he did ſee [another 


_ creditor ] ſubſcribe his name to the ſaid conſent, | 


„ Sworn, &e. 120 7. A 
| „ 5 | N. O.“ | 


If a creditor at large of the bankrupt ſhould happen to have his 


body in execution at his ſuit at the time of iſſuing the commiſſion, 
the commiſſioners will not admit ſuch creditor to prove any debt 
under the commiſſion, but yet, if ſuch creditor is apprehenſive 
thet the bankrupt will, by reaſon thereof, obtain his certificate, and 
defeat him of his execution, it is of courſe for the Great Seal, upon 
proper application, to order the commiſſioners to admit ſuch perſon 
a creditor for the purpoſe of aſſenting or diſſenting from the com- 
miſſioners certificate of the bankrupt's conformity, ſuch creditor 
waving all benefit of dividends under the ſaid commiſſion, | 


The application to the Great Seal muſt be by petition to the fol · 


lowing effect: 


To tlie Right Hon. the Lord High 


- bankrupt. | Chancellor of Great Britain. 


e The humble petition of G. C. eſquire, 


e Shewetb, 8 F 
„ That, in or about term now laſt paſt, your petitioner 
obtained judgment in n½ßnßtd.. 7 9 O 
the faid F. G. for debt, beſides coſts of ſuit, 5 


Memoriddom - 
of the Commiſ- 
ſioners certity- 


rng the Bank- 
rupt's coxfo: - 
mity. 


1 
ce That, on or about the day of now laſt paſt, ydur 
petitioner caufed the ſaid F. & to be taken in execution on the ſaid 
judgment, who now remains in the cuſtody of the 
in execution of the {aid judgment at your petitioner's ſuit. 
„That your petitioner has very great reaſon to apprehend, that 
the commiſſion of bankrupt awarded and iſſued and now in proſecu- 
tion againſt the ſaid F. G. was taken out merely with a deſign and 
on purpoſe to diſcharge the ſaid bankrupt from the ſaid execution, 
and by that means to defraud your petitioner of his ſaid debt and 
coſts, | 4 EN MIT. 
« That, under the circumſtances of this caſe, your petitioner is 
adviſed that he cannot be admitted to prove his debt under the ſaid 
commiſſion without your Lordihip's order for that purpoſe, and 
without your petitioner waving all benefit of dividends made or to 
be made under the ſaid commiſſion, | | 


« Your petitioner, therefore, moſt humbly prays your 
Lordſhip, That he may be at liberty to prove his ſaid debt 
under the ſaid commiſſion; and that he may be admitted a 
creditor for what he ſhall ſo prove, in order to enable 
your petitioner to aſſent to or diſſent from the allowance 
of the commiſſioners certificate of the ſaid bankrupt's con- 
formity; your petitioner hereby waving all benefit of any 
dividend already declared or made, or which ſhall here- 
after be declared or made, to the creditors under the ſaid 


1% And your petitioner ſhall ever pray, &c,” 


e 


„ creditors having ſigned their confent to the certificate, os 
an affidavit of ſeeing them ſign ſuch conſent being made, the com- 
miſſioners muſt be ſummoned by the meſſen ger to meet in order to 


fign and ſeal the ſaid certificate ; at which meeting they alſo ſign 
this memorandum 2 8 - | 5 


rized in and by a commiſſion of bankrupt awarded and iſſued, and 
now in proſecution, againſt F. G. of, &c. did meet the day and year 
and at the place above mentioned, and examined the proceedings 
under the ſaid commiſſion ; and finding that full four parts in five of 
ail the creditors who have ones their debts under the ſaid.com- 
miſſion, whoſe reſpectiv e debts amount to twenty pounds or upwards, 


have ſigned their conſent to our certifying to the Lord High Chan- 
cellor of Great Britain, that the ſaid P. G. had conformed himſelf 
to tlie fereral ſtatutes mace and now in force concerning bankrupts, 


Bx it remembered, That we who have hereunto ſubſcribed our 
names, being the major part of the commiſſioners named and autho- 


as 2 
cer! 


FE appears by affidavit exhibited before us, we thereupon ſigned ſuch 


have certified to the Great Seal that the bankrupt hath conformed, 
and that the certificate will be allowed and confirmed, unleſs cauſe 


In the mean time the bankrupt muſt make an affidavit to the fol- 
lowing effe&: 415 „ | 


= day of mazketh oath, That the certincate bearingCommiſſioners, 


Britain, that he this deponent hath in all things conformed himſelf 


rupts,“ and the conſent of all this deponent's creditors, who have 
ſigned their names or ſet their marks at the foot of the faid certifi> 


| ſuance thereof, were obtained fairly and without fraud. 


ie ac ceit being let before the Great Seal, and no cauſe 


| certificate, the Lord Chancellor will allow the ſame by the follow- 


"I K-1 


certificate. 5 
— | C. B. 
R. V. 
FJ. 2.5 


The certificate, together with the affidavit of ſeeing the creditors 
ſign it, and alſo letters of attorney (if any ſuch there be), muſt be 
lodged with the ſecretary of .bankrupts, who will thereupon give 
the meſſenger an authority to the printer of the Gazette to inſert an 
advertiſement therein, ſignifying that the acting commiſſioners 


ſhewn to the contrary within twenty-one days from the date of the 
ſaid advertiſement,” IMA 


> 


In Chancery. | 5 In the matter of F. G. Baskrupt's Af- - 
> ; | | 2. bankrupt : I fidavitothaving 
125 obtained his 


« F. G. of, &c. againſt whom a commiſſion of bankrupt iſſued —— 1225 


date the day of under the hands and ſeals of C. B. their certifying 


eſquite, R. W. and 7. L. gentlemen, the major part of the com- bis conformity | | 
miſſioners in the ſaid commiſſion named, whereby they have certi- 51 


fairly and with» 
fied to the Right Honourable the Lord High Chancellor of Great but fraud, 


according to the ditections of an act of parliament made in the fifth 
year of the reign of his late: Majeſty King George the Second, in- 
titled, An Act to prevent the committing of Frauds by Bank- 


cate, that the ſaid commiſhoners may ſign and ſeal the ſame, and 
that this deponent may have ſuch allowance and benefit as are given 
to bankrupts by the ſaid act, and be diſcharged from his debts in pur- 


4 Sworn, &c. d 


ſhewn within the ſaid twenty- one days againſt the allowance of the 


ing ſ\ubſcr iption vn the ſaid certificate : ; 


11 3 + | . ; Day 


1 VVV 


Day of 4 


4 * | 22 
** WR IAE as the uſual notice hath been given in the London M wid 
Gazette of the *: day of | laſt, and occ 
none of the creditors of the above- mentioned F. G. have ſhewn any : 
Cauſe to the contrary ; I do allow and confirm this certificate. 6 
C. 8. 5 awa 
| ; 8 . at 
Shree papa den 
* f ; noo! 
Aſegnees, | | | furt 
As the Aſſignees may find it neceſſary to call the creditors toges 4 
ther, in order to enable them to make a ſpeedier dividend of the ns 
bankrupt's eftate, the advertiſement and authority in purſuance Set 
thereof ſhall be our next precedents _ N | fale 
The Advertiſe= ©* The creditors who have proved their debts under a commiſſion 
ment. ol bankrupt awarded and iſſued againſt F. E. of, &c. are deſired to | 
meet the aſſignees of the ſaid bankfupt's eſtate on the 3 
185 day of next, at of the clock in tbe noon, ſcri 
"" hte Reb LEA in order to aſſent to or diſſent tho! 
from the ſaid aſſignees commencing, proſecuting, or defending, any and 
| ſuit or ſuits at law or in +a for recovery of any part of the ſaid and 
bankrupt's eſtate and effects; and alſo to their compounding, ſubs» for 
mitting to arbitration, or otherwiſe agreeing, any matter or thing out 
relating thereto, and on other ſpecial affair. ade 
— — | | ſum 
1 e UTR DENT > | : ſur 
« At, &c. v4 | : 180 
Memorandum © Be it remembered, that we whoſe names are hereunto ſub- 
of the Meeting ſcribed, being the major part in value of the creditors who have 
4 the Cre- proved our debts under the commiſſion of bankrupt awarded and 
. iſſued againſt F. G. preſend at the place and time above mentioned, 
purſuant to an advertiſement in the London Gazette f _ 
day of laſt, 44 in order to aſſent to or diflent from the ſig: 
aſſignees, choſen under the ſaid commiſſion, their commencing, : 
proſecuting or defending, any ſuit or ſuits at law or in equity, ſor the 
recovery of any part ot the ſaid bankrupt's eſtate or effects, and the 
alſo to their compounding, ſubmitting to arbitration, or otherwiſe bid 
agreeing, any matter or thing relating thereto, and on other ſpecial dif 


affairs; and alſo, purſuant to the ſtatute in ſuch caſe lately made 
and provided, do conſent and agree that the aſſignees under the ſaid 
commiſſion ſhall [here ſet out what reſolutions the creditors come to, and 
wheat directions they give the affeguees}]. | „„ 


Ay. the 


„ 
5 * 


1aid J. O. purchaſer of the ſaid eſtate at the ſaid ſum of 


* _— 


L ui | 
As the eſtates of bankrupts are frequently ſold before the com- Sales before 

miſſioners, the. ſolicitor may expect to find ſome precedents.on that he Commiſ- 

occaſion, the moſt uſeful of which ſeem to be the following ones: ners. 
« To be ſold by auction, before the major part of the commiſſion- pom —_— 

ers named and authorized in and by a commitlion of bankrupt ey on 

awarded and iſſued, and now in proſecution, againſt F. G. of, &. 

F on he 5-4 day of | 

next, between the hours of and o'clock in the 

noon [here ſet out a deſcription of the premiſes intended to be ſeld]. For 

further particulars inquire of [2he clerk to the commiſſion]. 83 


On the day of fale, having given each of the commiſſioners WE 


| particular and conditions (a)of tale, they proceed as is uſual in ſuck 


caſes : five minutes is allowed for bidding on each lot; and when- 
ever a perſon bids, he muſt ſign his bidding, if required, When the 
ſale is over, a memorandum thereof is ſigned by the commiſſioners. 


& At, Kc. 


© MemMoRANDUM, That we whoſe names are hereunto ſub- Memoraadeen 
On Sale Of an 


| ſcribed, being the major part of the commiſſioners named and au Wm. 
thorized in and by a commiſſion of bankrupt awarded and ifſued, he Commil. 


and now in proſecution, againſt F. G. of, &c. met the day and year ſioners. 
and at the place aboveſaid, purſuant to notice in the London Gazette 
for the ſale of the ſaid bankrupt's real eſtate, conſiſting of [here ſet 

eut a particular deſcription of what is intended to be ſold, according to the 


advertiſement]. 2 88 5 ey hal | 
«© MEMoORAnDUM, The above eſtate was put up to ſale at the 

ſum of when 7. D. of maerchant, bid the 

ſum of 4.4 for the ſaid eſtate, and no perſon (though there 


were ſeveral bidders) bidding more for the ſame, we declare the 


* * 
5 K. ,. | 
% ts 8 


If there ſhould happen to be no bidder, the commiſſioners will 
ſign the followiag memorandum; Fo 
* MemMoranoum, That the above eſlate was put up to ſale at 


s 


the ſum of and we the ſaid commiſſioners attended from 
the hours of ofclockto in the * noon, and no 
bidders appearing to bid for the ſame, the bidding was thereupon ho 
f 13 Ton Yy PRs "44 0s Foray Tr | 
K. I. 
7. I. 


* 


the aſſignees for the owner of the eſtate. 


(a) In theſe conditions the corel Monet ſtand ſor the auctioneer , and. 


As 


8 — — — 2 5 * * 


. tate De 


I lv I | 


— 


Joint and ſepa= As the court of chancery hath (6) declared, that the commif 
dts. ſioners have no power of admitting ſeparate creditors to prove 


debts under a joint commiſſion without the ſanQion of the Great 
Seal, we will here lay before the reader the proper petition when 
ſuch application is neceſſary, : e 


40 — © Tocks Right Honourable the Lord High 
F. G. and 4. P. Chancellor of Great Britain. 
bankrupts. | e 


The humble Petition of H, P. of, xc. on behalf of himſelf 
and the reſt of the ſeparate creditors of the ſaid 4. P. 


46 Sheweth, 


* That, on or about the day of _ lat, a 
Joint commiſſion of bankrupt under the Great Seal of Great Britain 
was awarded and iſſued againſt the faid F. G. and A. P. of 

merchants and copartners, and they were thereupon de- 
clared bankrupts accordingly, and their eſtates and effects, as well 
Joint as ſeparate, have been aſſigned to an aſſignee or aſſignees 
duly choſen under the ſaid commiſſion, without diſtinguiſhing 
or dividing the joint effects from the reſpeQive ſeparate eſtates 
JJ no ot 4 1 55 | 

% That the ſaid F. C. and 4. P. againſt whom the ſaid joint 
commiſhon was awarded and iſſued, were, before the date and 
ſuing forth the ſaid commiſſion, and ftill are juſtly indebted to 


our petitioner, and others, on the ſaid bankrupt's reſpective ſe» 


parate accounts, in very large ſums of money, as well for mo- 
nies lent and advanced to the ſaid F. G. and A. P. reſpectively, 
by your petitioner, as on other accounts, | 
That the faid bankrupts, at the time of iſſuing the ſaid com- 
miſſion, were reſpectively poſſeſſed of, or otherwiſe entitled unto, 
a very conſiderable perſonal eſtate in their own right, and your 
petitioner is adviſed that ſuch ſeparate eſtates are. firſt liable to 
payment of the ſeveral and reſpeQive ſeparate debts of the ſaid 
bankrupts. | 5 | 


That under the circumſtances of this caſe, your petitioner, 


* 


\ 


and other ſeparate creditors of the ſaid bankrupts, cannot be 


admitted to prove their ſeverat and reſpective ſeparate debts under 


the ſaid joint commiſſion, ſo as to bind the reſpective ſeparate eſ- 


rates of the {aid bankrupts for the benefit of your petitioner and 
the reſt of the ſeparate creditors of the ſaid bankrupts, without 


- your Lordſhi p's order for that purpoſe. 


(0 Atk. Rep. 68, pl. 23. 


„Tout 


un 


' Your petitioner therefore moſt humbly prays, that your 
Lordſhip would be pleaſed to order, that your petitioner, 
and the reſt of the ſeparate creditors of the ſaid bankrupts, 
may be at liberty to prove their ſeveral and reſpective 
debts under the ſaid joint commiſſion, and that it may | 
be referred to the major part of the ſaid commiſſioners 157 
named and authorized in and by the ſaid commiſſion, to 
take diſtin accounts of the ſeparate eſtates of the ſaid 4: 
bankrupts reſpectively, for the benefit of their ſaid fe= 47 
veral and reſpective ſeparate creditors z and that the 115 
coſts of this application, and taking ſuch accounts, be 
paid and borne out of the reſpective ſeparate eſtates of | | 
the ſaid bankrupts, or that your Lordſhip would make | | 
j | ſuch other order in the premiſes, for the relief of your | 
| petitioner and the reſt of the ſeparate creditors of the = 
ſaid bankrupts, as to your Lordſhip may ſeem meet. 


„ — 


And your petitioner ſhall ever pray,” &c. 


1 — 


* 


The following Memorandum ſpeaks for itſelf, and ſeems proper 
in this places ok A WEE | 


At, 7 © NES; oY; h I | 


% Beg IT REMEMBERED, that purſuant to an order of the Memorandum 
Right Honourable the Lord High Chancellor of Great Britain, har bn 4 | 
made le | day of - -:- E. G. appearing this day mined a Credi- | 
before the major part of the commiſſioners named and authorized tor purſuant to 
in and by a commiſſion of bankrupt awarded and iſſued, and now Order. 
in proſecution againſt F. G. of, &c. made his election to come in | 
as a creditor for the value of the annuity in the ſaid order mention- TY 
ed, upon the ſeparate eſtate of 3 ſaid F. G. and the ſaid com- 
miſſioners proceeded in the preſerice of the ſaid E. G. and his ſo- 
licitor, and the aſlignees and ſeveral of the creditors, to make an 
eſtimate of the value of the ſaid annuity z and upon hearing what 
was alledged upon both fides, and upon conſideration of the mat- 
ter, the ſaid commiſſioners valued the ſaid annuity at four years 


purchaſe, amounting to the ſum of  __ whereupon the ſaid 
E. G. was admitted a creditor for the ſaid ſlum of  pur- 
ſuant to the ſaid order, e : ITS, 
f R. I. 
n 


. . 
—_—. n "WE" PI — 9 


Vou are hereby required to attend us, whoſe names are here- 290 Le ratings 4 
unto ſubſcribed, or the major part of the commiſſioners named and Commi ſioners 
2 th 1 Ry. au- to Aſſignees to 

make a Divi- 

dend. | 


The Advertiſe- 


ment. 


_ 


Order of 


Dividend by 


Aumi ſſion. 


v 


(. ui 7 


authorized in and by a commiſtion of bankrupt awarded and iſſu- aid « 
ed, and now in proſecution, againſt F. G. of, &c. on the 


/ ĩͤ BY ih pc ara are „ e ds men ſion, 
cauſe why notice has not been given by you for making a divi. aid 
dend of x eſtate and effects of the ſaid bankrupt, according to and's 
the act of parliament in that caſe made and provided; which if you their 

fail of doing, a meeting will be forthwith appointed by us, whoſe their 

names are hereunto ſubſcribed, or the major part of the commiſ. in ch 
ſioners in and by the above commiſſion named and autho ri zed, for | 
you to produce your receipts and payments touching the ſame, 

and to make a dividend of ſuch part of the ſaid eſtate and effects 

-as ſhall appear to be remaining in your hands. - Dated this 
day of . | „ | 
« To J. P, and C. D. aſſignees | . It 

of the eſtate and effects of % 5 Fe F. Gaz 
F. G. bankrupt. 88 8 i Fg cou 
| V 3 7 | crec 
This notice the aſſignees are to give by the following advertiſe- proc 
ment in the Gazette: Ces We” = A 
« Tut commiſſioners named and. authorized in and by a com- 
miſſion of bankrupt awarded and iſſued, and now in proſecution, . „ 

_ againſt F. G. of, &c. intend to meet on the (a) day of Ds 

N next, at cd! clock in the  - noon, at 
85 in order to make a dividend of the 

eſtate and effects of the ſaid bankrupt, when and where the credi- 
tors who have not already proved their debts under the ſaid com- 

' miſſion, are hereby required to come e to prove the ſame, 

or they will be excluded the benefit of ſaid dividend. Es 
(a) Three weeks notice at leaſt muſt be given, | 
At, &. = © 
© BE IT REMEMBERED, that we whoſe names are bere- (al 
unto ſubſcribed, being the major part of the commiſſioners named 10 
and authorized in and by a commiſſion of bankrupt awarded and fo 

iſſued, and now in profecution, againſt F. G. of, &c. having met 125 

together the day and year, and at the place above-mentioned, in * 
order to make a dividend of the eſtate and effects of the ſaid bank- 8 

rupt, purſuant to notice given in the London Gazette for that 70 

purpoſe; and it being admitted by J. P. and C. D. aſſignees off ws 
the eſtate and effects of the ſaid bankrupt, that they now have ky 


ſufficient money in their hands to pay all the creditors of the ſaid 


bankrupt, who have already proved or claimed debts 3 ba 


| bath had no opportunity of reading the Gazette, as by affidavit 


— 


I Wi 7 


ſion, and at the deſite of the creditors, order and direct that the 
ſaid aſſignees do forthwith pay and divide unto and amongſt all 
and every the creditors of the ſaid bankrupt, who have proved 
their debts, and the claimants when they thall have ſubſtantiated 
theit claims by proof under the ſaid commiſſion, _ £ 
in the pound in proportion to their ſeveral and reſpecti ve debts. 


CR 
R. V. 
CI 


If a r will make an Ada vit that be hath not read the 


Gazette, he will be admitted (a) upon the common equity of the 


court of Chancery, ſo as not to diſturb the former dividend, and 


by that means muſt in the firſt place be brought up equal to the 


creditors under the firſt dividend, before the comniſhoners can 


proceed to make a ſecond, „ 


; (a) Alk. Rep. 209. 


44 In the matter of 8 To the Right Honourable | 
J the Lord High Chancellor 
Bankrupt. | | of Great Britain. - 


The humble Petition of R. M. of, &c. 


. Sheweth, 


% Tnar the ſaid F. G. on or about the - day of 
became bankrupt, and a commiſſion of bankrupt, 


dated the faid _ day of was awarded againſt him, 
and he was declared bankrupt accordingly, and J. P. of, &c. and 


C. D. of, &c. were duly choſen aſſignees of his «ſtate and effects. 
« That there was at the time of the date and ſuing forth of the 


ſaid commiſſion, due to your petitioner from the {aid bankrupt the 
full and juſt ſum of Hof lawful money of Great Britain 
for principal and Intereſt by virtue of a bond or obligation, bear- 
ing date the day of 5 under the hand and ſeal 


of the ſaid bankrupt, for which ſaid ſum of our petiti- 
oner hath not, nor hath any other perſon or perſons for his uſe, or 


for the uſe of any other perſon or perſons, to the knowledge or 
belief of your petitioner, had or received any ſecurity or ſatisfac- 
tion whatſoever, fave and except the ſaid bond, _ D 

6 That your petitioner, having been of late very much ah-oad, 
an · 


K k 


aid commiſſion, in the pound for every pound ſo 
proved or claimed. We do therefore, purſuant to the ſaid admiſ- 


COIN ͤſ—ÿUU— r 


— en TD 
5 SE 


— — 


pres 


. 
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fa) annexed appears z whereby your petitioner hath negleded 
to prove his ſaid debt under the ſaid commiſſion. 
«© That a dividend hath been made of the ſaid bankrupt's eſtate 
and effects of Ts in the pound; „„ 
That on the © day of . laſt, there was a 
meeting of the commiſſioners, in order to the making a ſecond 
dividend of the ſaid bankrupt's eſtate, at which meeting your pe- 
titioner was admitted to prove his ſaid debt of 1 
but there being ſeveral claims undetermined, and the aſſignees not 
being prepared to paſs their accompts, the making a ſecond di- 
vidend of the ſaid bankrupt's eſtate and effects was adjourned to 
the day of next. 5 


6 That your petitioner hath by his ſolicitor applied to the af. 


ſignees to be paid the dividend of his ſaid debt equal with the 
other creditors (who have received their dividend of 

in the pound) out of the money that ſhall.appear to be remaining 
in their hands; but they inſiſt that they cannot pay your peti- 
tioner after that rate in the pound, on your petitioner's debt. 


6 Your petitioner, therefore, moſt humbly prays your 
Lordſhip, that the aſſignees of the ſaid bankrupt's eſtate 
and effects, may pay to your petitioner his proportion- 
able dividend of the ſaid eftate and effects, in reſpect of 

his debt ſo proved as aforeſaid, equal with the credi- 
tors already paid. 55 . | 


And your petitioner ſhall ever pray, &c, 


— 


— 


At, &c. 


Order for a furs BE IT xEMEMBERED, that we Whoſe names are hereunta 

ther Dividend. ſubſcribed, being the major part of the commiſſioners named and 
authorized in and hy a commiſſion of bankrupt awarded and iffued, 
and now in proſecution againſt F. G. of, &c, having met together 
the day and year and at the place above-mentioned, in 
order to make a further dividend of the eſtate and effects of the 
ſaid bankrupt, purſuant to notice given in the London Ga- 
zette for that purpoſe; and ic appearing to us, that by an or- 
der of dividend made the | day o 5 
laſt, the aſſignees under the faid commiſſion admitted that they 
then had ſufficient money in their hands to pay all the creditors 


() This affidavit muſt be in the com- to the creditor's belief, relative to 
mon form, and the creditor muſt ſwear the commiſlion of bankrupt awarded 
that © he hath not read the Gazette in againſt the ſaid F. G.“ or to the 
which any advertiſement was inſerted, like effect. 8 | 0 

OL 


— 


| tis ] 
4 of the ſaid bankrupt, who had proved or claimed debts under the | 
| ſaid commiſſion, the ſum of 3 in the pound for every 
N pound ſo proved or claimed; the ſaid commiſſioners did therefore, 
e purſuant to the ſaid admiſſion, and at the deſite of the creditors, 
order and direct that the aflignees ſhould pay and divide unto and 
1 amongſt all and every the creditors of the ſaid bankrupt, who had 
proved their debts unto the claimants, when they ſhould have 
proved their claims under the ſaid commiſſion, the ſum of 
in the pound, in proportion to their ſeveral and reſpec- 
tive debts: and it being admitted by the ſaid aſſignees, that they 
have now ſufficient money in their hands to pay all the creditors 
of the ſaid bankrupt, who had ſalready proved or claimed debts 
under the ſaid commiſſion, the further ſum of in the 
pound, oyer and above the ſum of _ in the pound 
; alrcady divided under the ſaid commiſſion, for every pound fo 
proved or claimed; We do therefore, purſuant to the ſaid ad- 
ö miſſion, and at the deſire of the creditors, order and direct that the 
f ſaid aſſignees do forthwith pay and divide, unto and amongſt all 
and every the creditors of the ſaid bankrupt, who have proved tlieir 
debts, and unto the claimants, when they ſhall have proved their 
claims under the ſaid commiſſio, in the pound, 
in proportion to their ſeveral and and reſpective debts, | 


— 


F 7. N, . 
C. B. 5 
< Ts £5 L 
| iz | 


© Be it remembered, That we whoſe names are hereunto ſub - Order for a fur- 
ſcribed, being the major part of the commiſſioners named and au- 2 
thorized in and by a commiſſion of bankrupt awarded and iſſued, 5 1 
and now in proſecution, againſt F. G. of, &c, having met to- 
gether the day and year, and at the place above-mentioned, in 
order to make a further dividend of the eſtate and effects of the 
ſaid bankrupt, purſuant to notice in the London Gazette for that 
purpoſe given; And it appearing to us, that by an order of di- 
vidend made the day-of- dale | | 
the aſſignees under the ſaid commiſſion admitted that they then 
had ſufficient money in their hands to pay all the creditors of the 
laid bankrupt, , who had proved or claimed debts under the ſaid 
commiſſion, the ſum of in the pound for every pound 
ſo proved or claimed; the ſaid commiſſioners did therefore, pur- 
ſuant to the ſaid admiſſion, and at the deſite of the creditors, 
order and direct, that the ailiznees ſhould pay and divide unto | 
any amongſt all and every the creditors of the ſaid bankrupe Ex; 
Z 55 „ KEA ES who 


„„ 
who had proved their debts, and unto the claimants when they 
ſhould have proved thetr claims under the ſaid commiſſion, the 
ſum of in the pound, in proportion to their ſe- 
veral and teſpective debts; and it alſo appearing to us that 
by an order of dividend made the | day of _ 
laſt (or ) the aſſignees under the ſaid commiſſion admit» 
ted that they then had ſufficient money in their hands to pay 
all the creditors of the ſaid bankrupt, who had proved or claim» 
ted debts under the ſaĩd commiſſion, the further ſum of 
in the pound, over and above the ſum of in the 
pound already divided under the ſaid commiſſion for every pound 
ſo proved or claimed, the ſaid commiſſioners therefore, purſu- 
ant to the ſaid laſt admiſſion, and at the deſire of the creditors, 
order and direct, that the ſaid aſſignees ſhould pay and divide 
unto and amongſt all and every the creditors of the faid bank- 
rupt who had proved their debts, and unto the clatmants when 
they ſhould have proved their claims under the ſaid commiſſion, 
the further ſum of | in the pound, in proportion to 
their ſeveral and reſpeRive debts; and it alſo further appearing 
to us, by the accompt of F. P. one of the ſaid aſſignees, this 


day exhibited ta us upon oath (C. D. the other aſſignee, not 


having received. or paid any part of the ſaid bankrupt's eſtate 
and effects, as alſo appears to us upon the oath of the ſaid C. D.) 
that the fum total of the ſaid hankrupt's eſtate fince got in and 
received by them doth amount ro the ſum of | 


which being added to the ſum of (a. | - 8 


together the ſum of And it alſo appearing to 
us, by the accompt of the ſaid F. P, and alſo by a certificate 
of 7. C. efquire, one of the Maſters of the Hight Court of 
Chancery, bearing date the day of V 
of his having ſettled and taxed a bill of fees and diſburſements 
of J. B. clerk to the ſaid commiſſion, at the ſum of 


and by another certificate of HH. M. efquire, another of the 


Maſters of the ſaid Court of Chancery, bearing date the 
day of „ 

another bill of fees and diſburfements of the ſaid J. B. under 
the ſaid commiſſion, including the coſts of ſeveral actions at 
law to the ſum of 
laid out, and experded the fum of 
deducted from the ſaid fum of | reduces the ſame 
to the ſum of which ſaid ſum now remains in the 
hands of the ſaid J. P. to be divided. Ard (6) it appearing to 
ws that the debts proved under the ſaid commiſſion, including the debts 
that have been proved to the amount of do make to- 
gether the ſum of | „ Now we do order and direct 


which being 


{a} The ſum remaining in the aſ®= () If no debts remain to be proved 
ignecs ha ds after pazivent of the at this ſitting, then what is in /a 
ad two dividends, - may be omitted, 


„ of his having ſettled and taxed 


that the ſaid J. Z. hath paid, 


that 


mat 
poun 
have 


ju th 
to bt 
orde 
of t. 
in fl 
alte: 
miſſ 
of 

as V 
rem 
and 


to 


den 


remain in the hands of the ſaid F. P. the ſum of 


towards anſwering further charges, and making a further divi- 


e 

that the ſaid dividends of (cY and TT in the 

ound ſhall be paid to ſuch of the ſaid bankrupt's creditors who 
have this day proved their debts, which will amount to Ps 

„ and after the payment thereof there will remain 

ju the hands of the ſaid J. P. the further ſum of 
to be divided among the creditors of the ſaid bankrupt, And we do 
order and direct, that out of the monies ſo remaining in the hands 
of the ſaid J. P. as aforeſaid, a further dividend of „„ 
in the pound be paid to all the bankrupt's creditors who have 
already proved their debts, and ſought relief under the faid com- 
miſſion in proportion to their ſeveral debts, which ſaid dividend 
of | in the pound amounts to the ſum of | 5 
as we Compute the ſame; and after the payment thereof, there will 


and no more, ſubject to our further order [or which he is to retain 


dend. 
9 5 . N. 


At, &c. 
e BE IT nEMEMBER D, That we whoſe names are hereunto Memorandurn 
ſubſcribed, being the major part of the commiſſioners named and au- of adjourning 
thorized in and by a commiſſion of bankrupt awarded and iſſued, Dividend. 


and now in profecution againſt R. G. and A. P. of, &c, having met 
together the day and year, and at the place above-mentioned, in 


order to make a dividend of the joint eſtates and effects of the ſaid 


bankrupts, and alſo of their feparate eſtates and effects, purſuant to 


notice in the London Gazette for that purpoſe given; but J. F. one 


of the aſſignees under the ſaid commiſſion, being abſent, we could 
not proceed to make ſuch dividend, and therefore adjourn making 


the ſame unto the day of next, at o*clock 
in the noon [ Place. Tx Ee 
| 5 DE otro x . 
R. IW. 
3 
4 At, Se. 


% Wu ERREAS we, whoſe names are hereunto ſubſcribed, being Dividend 5 
a joint an e- 


the major part of the commiſſioners named and authorized in and 
| | | | 4 | parate Com- 


(c) Viz. The dividend, and further dividend by admiſſion. hee 


Iii ] 
by a commiſſion of bankrupt awarded and iſſued, and now in pro- 
ſecution againſt F. G. and 4. P. of, &c. did meet the day and year, 
and at the place abovefaid, purfuant to notice in the London Ga- 
zette, in order to make a dividend of the joint and ſeparate eſtates 
and effects of the ſaid bankrupts; and we have, in obedience to an 
order of the Right Honourable the Lord High Chancellor of Great 
Britain, taken an accom pt of the joint and ſeparate eſtates and effects 
of the ſaid bankrupts, and it appears to us that the total af the joint 
debts proved and claimed under the ſaid commiſſion, amounts to the 
ſum ok and that the total of the ſeparate debts of the 
faid F. G. ſo proved and claimed under the faid commiſſion, by 
virtue of the {aid order, amounts to the fum of z and 
that the total,of the ſeparate debts of the ſaid 4. P. ſo proved and 
claimed under the ſaid commiſſion, by virtue of the faid order, 
amounts to the ſum of | ; and that the clear ſum in the 
hands of J. P. and C. D. the aſſignees of che ſaid bankrupt's joint 
eſtates and effects amounts to the ſum of 


rate eſtate of the ſaid F. G. to the ſum of 3 and of the ſepa- 


rate eſtate of the ſaid 4. P. to the ſum of Me do there» 
fore order that the ſum of 


part of the ſaid ſum of 
he diſtributed and paid to the reſpeQive joint creditors of the ſaid 
bankrupts, who have already duly proved their debts under the ſaid 
commiſſion in manner following, vis. at the rate of in the 
pound to V. G. in reſpect of a debt of proved by him 
this day, being the amount of the former and preſent dividend z and 
in reſpect of all his other debts, after the rate of inthe 
pound; ſo that the ſum of vd after payment of the ſaid 
creditors, will remain in the hands of the ſaid aſſignees of the ſaid 
Joint eſtate and effects. And we do further order that the ſum of 
| poaft of the ſaid ſum of de diſttibuted 
and paid to the reſpeRive ſepazate creditors of the ſaid F. G. who 
have duly proved their debts under the ſaid commiſſion, in purſuance 
of the ſaid order, aiter the rate of in the pound; ſo 
that the ſum of „after payment of the ſaid dividend, 
will remain in the hands of the ſaid aſſignees of the ſeparate eſtate 
of the faid F. G. And we do further order, that the ſum of 
part of the ſaid ſum of Ho be diſtributed and paid to the 
reſpeCtive ſeparate creditors of the ſaid 4. P. who have already 


duly proved their debts under the ſaid commiſſion, in purſuance of 


the ſaid order, after the rate of in the pound; ſo that 


the ſum of „after the payment of the ſaid dividend, will 


remain in the hands of the ſaid aſſignees of the ſeparate eſtate of the 
ſaid A. P. ä 55 


. W. 
WW 


R. 
„ of Sa 


1E 


z and of the ſepa- 


aq: * 1 »F * 


Ecmpts, 


hk 7 -: 
If the aſſignees cannot perſonally attend the commiſſioners on the 
day by them appointed for making a dividend, they mult make an 


4% J. P. of, Sc. and C. D. of, &c. aſſignees under a joint com- 
miſſion of bankrupt awarded and iſſued, and now in proſecution 


azainſt F. G. and A. P. of, & c. and copartners, make oath. Ard 
firſt, this deponent, J. P. for himſelf faith, that the two ſheets of 


paper hereunto annexed, and reſpectively figned by him this depo= _ 


nent, do contain a full and true accompt of all his this deponent's 
recetpts and payments, touching the eſtate and effects of the ſaid 
bankrupts, as well joint as ſeparate, under the faid commiſſion, 
and this deponent further faith, that the ſeveral ſuns therein 
charged to have been allowed, paid, and expended, have been 
really and S fiae allowed, paid, and expended, in manner, and 
for the purpoſes therein mentioned. And this deponent C. D. for 
himſelf ſaith, that the paper writing hereunto alſo annexed and ſigned 
by him this deponent, doth contain a full and true accompt of all 
his this deponent's receipts and payments touching the eilate and 
effects of the ſaid bankrupts, as well joint as ſeparate, under the 
ſaid commiſſion. And this deporent further faith, that the ſeveral 
ſums therein charged to have been allowed, paid, and expended ; 
have been really and bord fide allowed, paid, and expended, in man- 


ner, and for the purpoſes therein mentioned. | 


„ Swotn, &c. | | . g. 


The dividend being declared by the commiſſioners, it will fave 


the aſſignees a great deal of trouble in the payment of it, if the 


ſolicitor computes the dividends z which (2) computation may be 
intitled, 8 „ 5 | 


5 A liſt of the debts proved under the commiſſion of bank- 
rupt againſt F. G. of, &c, with the amount of each cre- 
ditor's dividend, on the ſum of : being the 
ſum ordered to be divided amongſt the ſaid credigors, after 
the rate of dilliags in the pound.“ 


Names of the creditots. Debts proved. Bed 


N any bond, note, or other ſecurity, was not exhibited by the 


creditor at the time of his proving bis debt, the aflignees ought nat 


to pay ſuch creditor his dividend till fuch bond, &c. be produced. 
I.̃t is uſual for the aſſignees to give notice of ihe time and place 
they intend to pay the dividend ; if it be paid by the atlignees, the 


Solicitor ſigns an authority for that purpoſe, to the following effect, 
Di d. N „„ i pt EM 


(4) The expence of computing the dividencs by the ſolicitor, and preparipg 
and copying the above lift, will te allowed by the maker ia the afliguees Ace 


=% 7 Gen- 


— U 3Q 7 U 


rr c 


6 
ö i Ia trolment. 
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L Ixiv 4 | | 
« Gentlemen, ES 


2 Pleaſe to pay H. C. the ſum of = being her 
dividend of in the pound on her debt of 5 
proved under the commiſſion of bankrupt againſt F. G. of, &c. 

| | Yours, &c, 
& To Meſſrs. P. and D. SES J. B. 
ſaid bankrupt's N IE hes Sn 
allignees. 


| The aſſignees, upon receiving this authority, pay the creditor, 


and take a receipt in a book to the following purpoſe, viz. 


„ Received this Ts day of of Meſſ. P. and D. 


| 1 88 of the eſtate and effects of F. G. of, &c. bankrupt, the ſum 


0 being a dividend of in the pound, on my 
debt of proved under the ſaid commiſſion, = 


M. C. 


Wnrrnrras commiſſions of bankrupt, and the depoſitions taken 
before the commitſioners, and the proceedings upon commiſſions, 
are moſt commonly kept by the Clerks or Secretaries to the Commiſ> 
ſioners, and by reaſon of the death of the clerks, &c. are many times 
loft and miflaid, by means whereof purchaſers of premiſes under 


commiſſions of bankrupt may be diſabled to make out their right and 


title to the ſame; and there being no certain place where the cre- 


ditors of a bankrupt, or any perſon claiming any eſtate or intereſt in 


any premiſes, by or under a commiſlion of bankrupt, can have re- 
courſe to the commiſſion and proceedings thereupon 3 and the com- 
miſſion, depoſitions, and proceedings, in caſe they can be produced, 
are not at preſent of record, r can be given in evidence, which may 
be of very evil conſequence to purchaſers, or perſons claiming as 
aforeſaid * Therefore upon petition of any perſon to the Great Seal, 
praying that the coiomiſſion, and the depoſitions taken thereon, or 
or any part of them, and certificates allowed and confirmed, or 


any other matters or things relating to the commiſſion, or the pro- 


ceedings thereupon, may be entered of record z the Great Seal 
ſhall direct and order the commiſſion, depoſitions, proceedings, and 
certificates, or other matters or things to be entered of record; 


and in caſe of the death of the witneſſes proving the bankruptcy, | 


or in cate the commiſſion, depoſitions, proceedings, or other mat- 
ters or things, ſhall be Joſt or miſlaid, a true copy of the record 
ct the commiſſion, depoſitions, and proceedings, or other matters 
or things, ſigned and atteſted as herein after mentioned, ſhall upon 
all occaſions be given in evidence to prove ſuch commiſſion, and 


8 | the 


60 


| 
| — - 7 lxv ] | > | 
the bankruptcy of ſuch perſon againſt whom the commiſſion is | 


awarded, or other matters or things. 1 e 785 
er To the end any creditor or other perſon may know where to 
ſearch and fee whether ſuch commiſſion has iſſued, and find what 
depoſitions have been taken by virtue thereof, and what proceed- 
ings bave been thereupon, and whether the bankrupt hath made 
affidavit or affirmation of having obtained his certificate (a) fairly, 
and whether ſuch certificate is entered of record, and all matters 
or things to be entered of record in purſuance of this act, the 
Great Seal ſhall appoint a certain proper place near the inns of 
court, where all and every the matters aforeſaid ſhall be entered of 
r, record, where all perſons ſhall be at liberty to ſearch and ſee if the 
ſame are duly entered of record; and the Great Seal ſhall, by 
writing under hand, appoint a proper (4) perſon, who ſhall by 
. himſelf or ſufficient deputy, to be approved by the Great Seal by 
m KF writing under hand, enter of record the commiſſions, depoſitions, 
Jy proceedings, and certificates, and other matters and things, and 
have the cuſtody of the entries thereof, and alſo appoint ſuch a fee 
or reward to be paid to ſuch perſon for his labour and pains therein, 
as the Great Seal ſhall think reaſonable, and not exceeding what is 
uſually paid in the like caſes z and that the perſon to be appointed 
and his deputy ſhall continue to enter of record all and every the 
matters and things aforeſaid, and to have the cuſtody of the ſame 


e 


en ſo long as he ſhall behave himſelf well, in entering the ſame of re- | 
ls cord, and keeping ſuch entries, and ſhall not be removed but by | 
fe order in writing under the hand of the Great Seal, on good and : 
25 ſufficient cauſe therein ſpecified, and in caſe ſuch perſon ſhall die, i 
er or be as aforeſaid removed, the Great Seal ſhall, in writing under | 
d hand, appoint a ſecond perſon to enter the ſame of record, who ſhall ; 
e- have the cuſlody of the entries thereof, and ſhall have and receive a 
in the like fee and reward for his labour and pains (c) therein. | | 
7 % To the Right Honourable the Lord High Chancellor of Great | 
as Britain, 1 5 E | - ES Rd . „ 
PE «© The humble petition of J. P. and C. D. aſſignees of the eſtate | 
- Ls And effeQs of F. G. Banhu, 
- e Sheweth, | 
3 % Trar on or about the | day of a commiſſion Petition for the ; 
. ol bankrupt was awarded and iſſued againſt F. G. of, & c. and your 8 | 
af petitioners were duly choſen aſlignees of his eſtate and effects, and under Commiſ- 

| 875 28 5 1 ſions of Bank 


| (a) S:at. 5 Geo. 2. c. 30. 1 NE 5 EEE] __ . rupts 

on it (5) Theſe proceedings are now regiſtered at the Secretary of Bankrupt's office. 
(e) Stat. 5 Geo 2, c. 30. fa gle 8 5 

| e 1 | RE 


ä 22 => os 5 


Ei | 
the major part of the commiſſioners in the ſaid commiſſion named 
and authorized have executed an aſſignment of the perſonal eſtate, 
and alſo a bargain and ſale of the real eſtate of the ſaid bankrupt, 
'F | to your petitioners accordingly, | | 
L , That the ſaid bankrupt was ſeized of or intitled unto him and 
| his heirs, of and in the equity of redemption of a freehold eſtate 
Þ in which has been ſold z and in order to complete the 
fale thereof, your petitioners are adviſed that it is proper and ne- 
i | ceſſary that ſeveral parts of the proceedings under the ſaid com- 
bl miſſion ſhould be inrolled, | 


| 4% Your petitioners therefore moſt humbly pray your Lord. 
| ſbip, that the ſtile and title of the proceedings of the 
_ commiſſioners under the ſaid commiſſion, the niemoran. 


1 ; 3 dum of the ſaid commiſſioners taking the uſual oath, the 
i depoſition of the petitioning creditor's debt, together 
it with tie commiſſioners. adjudication, or declaration of 
Þ the act of bankruptcy of the ſaid F. G. and the memo- 
W | randum of the choice of your petitioners, to be aſſignees 


il | of the eſtate and effects of che ſaid F. G. and your peti- 


i tioners acceptance of the truſt thereof, may be entered of 


il record, purſuant to the act of parliament in that caſe made 
Wl. | and provided. | | es 


40 And your petitioners ſhall ever Pray, &c,? | 


— it 


by \ 


«© The humble petition of F. G. bankrupt, 


i c Sheweth, 


Inrolment of of b nkrupt was iſſued againſt your petitioner, whereupon he was 
the Benkrupt's quly declared bankrupt. | N 1 


=y 


hands and ſeals of the major part of the commiſſioners acting in the 
execution of the ſaid commiſſion, whereby they bave certified, that 
your petitioner hath in all things conformed himſelf to the ſeveral 
acts of parliament made and now in force concerning bankrupts 
and four-fifths in number and value of the creditors of your peti- 
tioner, who proved their debts under the ſaid commiſſion, have 
ſigned their names at the foot of the ſaid certificate, teſtifying their 
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are given to bankrupts, and the ſame certificate hath been allowed 
and confirmed by your Lordſhip. | 30 K 
. | « That 
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To the Right Hon. the Lord High Chancellor of Great Britain, 


| Petition for the © THAT on or ahout the day of aa commiſſion 


Certificates & That your petitioner has obtained his certificate under the. 


conſent that your petitioner may have ſuch allowance and benefit as 


bu 


th 


m 


FFP 


1 Ixvii ] 
e That your petitioner is deſirous, that kis ſaid certificate, fo 
| confirmed as aforeſaid, may be entered of record, 


c Your petitioner therefore moſt was prays your Lord- 
ſhip, that this his ſaid certificate, together with your 


petitioners affidavit of having obtained the fame fairly and. 


without fraud, may be entercd of record, Ben to the 
act of parliament | in that caſe made and provided. 


& And your petitioner, &c." 


** — 


—˖——— 


Renewed ne, 


"+46. t (hall be neceſſary (a) to renew a commiſſion of bankrupt, (4) Stat, 3Goo, 
but halt fees ſhall be paid for the fame. 2. c. 30. f. 
In order to obtain ſuch commiſſion, application mutt be made £0. - 


the Great Seal, by petition to the following effect: 


15 To the Right Honourable the 3 
| Lord Hi gh Chancellor of Great Britain, 


= The bumble petition of 0. 7. of, ce. a creditor of F. G. bank- 


Tupt, _ 
2 Sbeveib, 
nd That upon application of your petitioner, a commiſſion of 
bankrupt, dated the 2 of in te 
year of the reign of was awarded 


a gainſt F. G. of, &c. directed unto 7. . J. F. eſquires, and to 
C. B. R. W. and 7. L. gentlemen; whereon the ſaid F. E. was 
declared bankrupt, and ſeveral proceedings have been thereon 


had. 
« That, by reaſon of the death of the ſaid T. N. 7 F. and C. B. 


the ſaid commiſſion cannot be facher proceeded upon without being 


renewed, 


% Your petitioner therefore humbl y prays your n that the | 


ſaid commiſſion may be renewed, 
« And your petitioner ſha!l ever pra), &c. 
This petition is engroſſed on ſtamped paper, and lodged at the 


ſecretary of bankrupt's office by the ſolicitor, and is not annexed 
1 * original ! to the commiſſion. 


LI 2 0 66 George 
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COD, ” part 
t Renewed Com- ( George the Third, by the grace of God, of Great Britain, Ir 
i" — on France, and Ireland, King, Defender of the Faith, &c. to our ; 
„ eath of Com- | | Sig 
ll rniffioners. ruſty and well beloved _ 55 e ſcril 
8 a | : . 0 
* greeting: {here recite the original commiſſim, ante, to ** diligence _ 
Nj and effect; then add,] Now foraſmuch as C. J. of, &c. by his as a 
i humble petition exhibited to our Lord High Chancellor of Great ſaid 
4 Britain, for the reaſons therein contained, prayed that the ſaid ſign 
1 - commiſſion might be renewed, whereunto we graciouſiy inclining, the 


do, by theſe preſents, name, aſlign, appoint, conſtitute, and or- 
dain, you our ſpecial commiſſioners, hereby giving full power and 
authority unto you, four or three of you, whercof you the ſaid 7 
3 _. to be one 44 
to proceed, according to the ſtatutes, and all other ſtatutes in 
force, concerning bankrupts, not only concerning the ſaid bank- 
rupt, his body, lands, tenements, freehold, and cuſtomary goods, 
debts, and other things whatſoever, but alſo concerning al! other 
perſons who, by concealment, claim, or otherwiſe, do or ſhall 
offend touching the premiſes, or any part thereof, contrary to the 
true intent and meaning of the ſaid ſtatutes z and to do and execute 
all an every thing or things whatſoever, as well for and towards 
ſatisfaction and payment of the ſaid creditors, as towards and for 
all other intents and purpoſes, according to the ordinance and pro- | 
viſion of the ſame ſtatutes, willing and commanding you, four or 
three of you, whereof you the ſaid „ and 
1 to be one, to proceed to the execution hu 
and accompliſhment of this our commiſſion, according to the true un 
i" Intent and meaning of the ſame ſtatutes, with all diligence and W 
18 effect, as our ſpecial truſt is in you repoſed, Witneſs ourleif at | 
Uh" Weſtminſter the day ok in inge pear 
10 of our reign, 2 N 5 


J. rv 


"A 


1 i. e A fu" In the matter of Fo the Right Honourable the Lord High a 
1318 . 8 F. G. bankrupt, Chancellor of Great- Britain. 


i 01 
| | % © The humble petition of the ſaid F. G. bankrupt. 7 
'F . | g 
| ; N 0 a 525 s T 
i 2 a . os | f 5 
1 % That a commiſſion of bankrupt under the great ſeal of Great F 
is itai ing date at Weſtminſter the _ „„ f 
U Britain, bearing date at Weſtminſter the day of 5 

"ſt was awarded and iſſued againſt your pętitioner, upon the petition t 
it of C. J. ot, &c. which commiſſion was directed to certain com- ! 


miſſionets 


I bir! 


miſſioners therein ſpecially named and authorized, the major : 


part of whom found and declared your petitioner bankrupt.” 


Inſtead of this allegation you may inſert the following one, 
viz. That the ſeveral perſons whoſe names are hereunto ſub- 


ſcribed, are all the creditors of your petitioner who have proved 


or claimed any debt under the ſaid commiſſion, as by the certifi= 


cate of the ſaid commiſſioners hereunto annexed appears; and 


as all the ſaid creditors of your petitioner are conſenting that the 


ſaid commiſſion ſhould be ſuperſeded, and for that purpoſe have 


| ſignified their conſents in writing to the prayer of this petition at 


the foot hereof, as by affidavit alſo annexed appears z?? 


<< Your petitioner, therefore, moſt hum- 


06: 5 17 bly prays your Lordſhip would be 


« Filing the certificate of _ pleaſed to order, that the ſaid com- 


the commiſſioners, and miſſion of bankrupt awarded and iſ- 
the afhdavit of J. B. ſued againſt your petitioner as afore- 
be it as prayed, C. C. faid, be immediately ſuperſeded, 


and that a writ of Super /edeas do 
forthwith iſſue for that purpole at 


your petitioner's expence. 


7 60 And your petitioner, as in duty bound, 


__ ſhall ever pray, & c.“ 


/ 


« We whoſe names are hereunder written do hereby moſt 
| humbly teſtify and declare our conſents to the pra er of this peti- 
tion, in caſe your Lordſhip ſhall be * to grant the ſame.” 

. | BEES, | 


Wicneſs our hands this day of 


In the matter of To the Right Honourable the Lord High Certificate of 
F. G. bankrupt, Chancellor of Great Britain. the Commiſ- 
Ws DE 9 e pe ſhoners to the 
We whoſe names are hereunto ſubſcribed, being the major part _ 
of the commiſſioners named and authorized in and by a commiſſion ing had under 
of bankrupt bearing date at Weſtminſter the day ofthe Commiſ- 
| ſion to ſuper- 
ſede the ſame. 


awarded and iſſued againſt F. G. of, &c. di- 
rected to us 7. MV. J. F. eſquites, and 7. L. gentleman, together 
with C. B. eſquire, and R. W. gentleman, do humbly certify to 


your Lordſhip, That we, the major part of the ſaid commiſſio- 


ners, on the ſaid day of having begun to 
put the ſaid commiſſion into execution againſt the ſaid F. G. did 
find, that the ſaid F. G. did, before the date and ſuing forth of 


the faid commiſſion, become bankrupt within the intent and mean- 


ing of the ſeveral ſtatutes made and now in force concerning 


bank: 


- 


Wl ! Affidavit of 


[ Ix ] 


bankrupts, ſome or one of them, and did therefore declare the 


faid F. G. bankrupt accordingly. And we the ſaid commiſlioners 
do further certify to your Lordſhip, that C. J. J. P. &c. are the 
only creditors of the ſaid F. GE. who have proved debts under 
the ſaid commiſſion. And we the ſaid commiſſioners do further 
humbly certify to your Lordſhip, that we did meet, purſuant to 


notice in the London Gazette for that purpoſe, on the 
day of the ſaid month of for the proof of 
debts, and on the day of the ſaid month of 


for the choice of aſſignees of the ſaid bankrupt's 
eſtate and effects, when no other creditor proved or claimed any 
debt under the ſaid commiſſion at either of the faid üttings. Wit- 


neſs our hands this day of in the year of 
our hord | 5 l | 
T. N. 5 
E. 
7. L. 
4% At, &c. 


Memorandum Bz it remembered, That we whoſe names are hereunto ſub- 

of the Com- ſcribed, being the major part of the commiſſioners named and au- 

miffioners ſign thorized in and by a commiſſion of bankrupt awarded and iſſued, 
ing the above . : 3 . - 

Ceitificate, 32d now in proſecution, againſt F. G. of, &c, met the day and 

at the place aboveſaid, and at the inſtance of all the ſaid bank- 

. Tupt's creditors under the faid commiſſion, made our certificate, 

and thereby certified to the Right Honourable the Lord High 


Chancellor of Great Britain, that we the ſaid commifhoners had 


declared the ſaid F. G. f and that the ſaid C. J. & c. 


{as before in petition, folio Ixvi] were the only creditors who had 


proved or claimed any debt under the ſaid commiſſion (a). Wit- | 


neſs our hands this day of Peg | 
„ . * | | R. W. 
. . 


(a) If any other proceedings were had, you muſt ſet them forth as in certificate, 


„ — 


2 


| In the matter of 
ſ the Cre- 
— Coo F. E. bankrupt. 
ſent at Foot of | | Co Ph CNS 
ee fu. 4 J. B. of, &c. maketh oath, That he this deponent did, this 
— 88 day of fee C. J. &c. bgn their —_ 


| | EFA 

be tas conſent in writing ſubſcribed to the prayer of a petition of 
TE the faid F. G. intended to be preferred to the Right Honourable 
he the Lord High Chancellor of Great Britain, moſt humbly praying, 
ler that his Lordſhip would be pleaſed to order that the ſaid com- 
zer miſſion ee might be immediately ſuperſeded, ard that | | 


to a writ of Super/ſedeas might forthwith iſſue for that purpoſe at the 


he || expence © the ſaid F. G. or to that effect. And this deponent A 

of further ſaith, that the names of the ſaid C. J. &c, ſigned and ſub- 

of ſcribed to the ſaid conſent in writing, ate of the reſpettive proper 

t's hands writing of the ſaid C. 7. | | 

t= 1 „ Sworn, &c. r as 4 
of | | | e | : | | 


% GeorGE the Third, by the grace of God, of Great Bri- Writ of Super- 
tain, France, and Ireland, King, Defender of the Faith, and ſo © 
forth, to our truſty and well beloved 2. N. J. F. C. B. eſquites, 
R. W. and T. IL. gentlemen, greeting. Whereas we being in- 
formed that F. G. of, &c. uſing and exerciiing the trade of mer- 
chandize, by way of bargaining, exchange, bartering, cheviſance, 
ſeeking his trade of living by buying and ſelling, did become 
bankrupt within the ſeveral ſtatutes made againſt bankrupts, to 
the intent to defraud and hinder C. F. of, &c. and others, his 
creditors, of their juſt debts and duties to them due and owing, 
and we, minding the due execution cf the ſaid ſeveral ſtatutes 
made againſt 99%, Dave did, by our commiſſion under the great 
ſeal of Great Britain, bearing date at Weſtminſter the EN 
day of 2 in the Fear of cur reign, name, acſ- 
ſign, appoint, conſtitute and ordain you our ſpecial commiſſioners, 
thereby giving, & c. [here recite the original commiſſicn in folio 6, 7. 
to * diligence and effect,“ then 24d] Now foraſmuch as the ſaid 
F. G. the banktupt, by his humble petition exhibited to our Lord 
High Chancellor of Great Britain, for the reaſons therein contains | 
ec, pray ed that the ſaid commiſſion might be ſuperſeded z where- 
unto we graciouſly inclining, do, by theſe preſents, will and 
command you, and every of you, to ftay and ſurceaſe all further 
proceedings upon the faid commitſion, and that you ſuperſede the 
ſame accordingly, as our ſpecial truſt is in you repoſed, Witneſs 
i ourſelf at Weſtminſter the day of = = 28 
: TT. year of our reign, „ 
| e 


Sw v4 


Pr 


When this writ is obtained the commiſſioners muſt be ſerved. 
therewith by delivering to each of them a copy, and at the ſane 
time ſewing them reſpectively the original writ under feal; and 
then the procecdings are at an end: but it is uſual to give notice 

thereof in the Gazette, by an advertiſement io the following effect: 


ö ; | | 60 Wurf E- 
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| Suffering outlawry, or yielding 


Act of Bankruptcy. 


IT7THAT is an act of bank- 


ruptcy © Page 21 - 
Departing the realm 2b 
Beginning to keep houſe 22 


| ALIENS his dwelling houſe 23 


Taking anctuar x 10. 


Procuring a fraudulent arreſt or- 


attachment „ 24 
to 
riſlon » - 1 


Departing his dwelling houſe 25 


Making a fraudulent aſſignment, 


5 &c. | 1 .@ 75. 
Procuring protection to delay a 


cr 4. | 30 
Lying two months in priſon 31 


Eſcaping from prilon 32 


3 compoſition after a 


commiſſion has iſſued 15. 


What are not acts of bankruptcy 
3 „„ 
For a trader to conceal his goods, 5 


to prevent their being levied 
in execution by a F. fa. ib. 


Jo give money for notice when 


a writ ſhould come to the ſhe- 


riff's office 9 15. 


A banker ſtopping payment, but 
continuirg to appear, and 

keeping his ſhop open - P. 33 

The Court will not aſſiſt, upon 

motion, the relation of an act 

of bankruptcy — 71 


Ations, | 


Cauſe of act ion will not enable a 
creditor to prove a debt under 
the commitlion ; 34. 64 

But if he has tried the cauſe, and 
obtained judgment before the 
act of bankruptcy committed, 
he may = — 34 


A Aon. | 


Commiſſioners may fell the ad- 
vovwſon in the caſe of a patron 


becoming a bankrupt, &c. 41 
Affidavit. 


Form of creditor's affidavit before 
_ a Maſter in Chancery, previous 
to ſuing out commiſſion 4 


m Allowances. 


* 


| Allowan:e. 


To the bankrupt 5 per Cint. if 
he pays 10s. in the pound 
oe | Page 152 
| Seven and a half if he pays 128. 


INDEX” . 


Proviſional aſſignees may be ap- 
pointed by the commiſſioners, 
who may be removed or diſ- 
placed by the creditors at their 
meeting — 
Allignees, by conſent of a ma- 
jority in value of the creditors, 


Page 66 


20. may ſubmit matters re lating to 


Ten per cent. if he pays 15s, 1b. 
But his allowance is not to ex- 
ceed zool. - 14 
Not entitled to his allowance till 
after his certificate is ſigned 
8 15. M 
Commiſſioners, on requeſt, to 
declare to the bankrupt how 
they have diſpoſed of his eſtate, 


the eſtate of the bankrupt to 
arbitration, & c.; 66. 165 


Or to make compoſition with 


debtors, by che like conſent 

8 th, 
ay commence no ſuit in equity 
without conſent of the major 


part in value of the creditors 


1b. 
and pay him the overplus if One creditor, if. his debt be ſuf- 


153 


aUny-.: - 


Alum. 


The proprietor of alum works 
not a trader within the bank- 
rupt laws 19 


Apprentices. | 
| Z 
Apprenticeſhip not diſſolved by 
the bankruptcy of the maſter ; 
RESTS | 35 
But an apprentice may be a cre- 
ditor under the commiſſion for 
a proportionate part of the ap- 
prenticeſhip fee, deducting for 
the time he has ſerved ib. 


Aſſignees. 3 


* 


ficiently large, may chuſe him- 


ſelf aſhgnee 66 


Aſſignees reſponſible for the acts 


of their agents; but the negl- 
gence of one aſſignee ſhell 


not hurt another joint aſſignee, - 


who has not been privy to any 


private or perſonal agreemert 


entered into by his brother aſ- 


Honee -* g 2 
aſſignee, having received mo- 
nies from the bankrupt's eſtate, 


dies withcut leaving perſonal 
effects, or becomes bankrupt 


while the money remains in 


his hands, the creditors have 
a lien on his real eftate 675 


Creditors cannot give a general 
power to afſignees to proſecute 


juits, or ſubmit matters to arbi- 


tration at their own diſcretion 


YG Mb 


May be compelled in certain Aſſignees may advertiſe a meet- 


caſes to allow a creditor to 
drove a debt under the eftate 
of the bankrupt. _- 
Choice of affignees | 
No creditor to vote in the choice 
of aſfigrees, unleſs his delt 
amount to 10l. = | ib, 


» * 


ing upon any extraordinary 
occaſion that concerns the cre- 

52 ; ditors ; . 
65, 66 Aﬀignees ard creditors are ſub- 
| ject to the Jame equity, and 


bound by the ſame acts, as the 
bankrupt would have been 67 
Bee Aͤſſignees 


"RAP os 


3 


Power of the aſſignees | 
May bring. actions at law with- - 
cout calling a meeting of ere- 


Affignees cannot compel a leſſor 
to perform a covenant for the 
renewal of a leaſe to his leſſee, 
on the leſſee becoming banx- 


Page 68 


rupt — 


Where aſſignees do not divide 


the N s effects in pro- 
per time, but are making pri- 
vate 9 of them, the 


Court will charge them with 


76. 


intereſt GY Zo 


Aſlignee becoming bankrupt, and 


being removed, hs allignees as 
well as, himſelf mult j Join with 
the commiſſioners in execut- 


ing an aflignment to the new 
716. 


Aſſignee removeable, if commi- 


athgnees _ — 


fioners act improperly at * 


choice of aſſignees 


Aſſignees may "tb both i. in he 
debet and detinet — 


bankrupt in a foreign country 


23 


164 


166 


ditors 


What neceſſary to be proved by 
aſſignees on an action nne 
' | ib. * 


by them 


Aſſignees overcharge 6s acts 


by relation 1255 


4a ons nt. 


P en an act of bankruptey 


Of bills of exchange 36 
— Bonds 16. 


E Debts on good conſideration 


-allowable in equity, but not in 
4a . — ib. 


Execution cue before an act 
of bankruptcy, not avoided by 
55 


commiſſioners aſſignment 
Property hble to be aſſigned 7¹ 
Advowlons | 5 25. 


ib, | 
May recover a debt due to the 


Mma 


INDE N 


Conditions Page 71 

_ Copyholds — 72 
Damages ON oy! By 
Eſtate tail 73 


Eftate and effects e 7b. 


Goods, wares, and merchan= 


1 dize EEE 10. 
oint eſtates - * 7 
Lands OT. by 
Legacy 2 | ib. 
Money tbe 
Mortgaged premiles 75 
. 7b. 
Oſtenſible property 76 
Perſonal property 81 
Poſſibilities — 392 


Property extended by the 


Property fraudulently con- 


Vveyec 83 

Property held in ruſt wy; 

Remainder and reverſion 6. 
Ships — 1b. 

Voluntary gin 

Wie's eſtate 1 
Property not liable 89 


Lands under particular cir- 


Crown ib... 


cumſtances 0 L 
| Goods, under particular « cir- 
cumſtances - 25, 
Commiſtioners? aflignoient does 


not diveſt an equitable aſſign- 


nent - I 104. 


Commiſſioners cannot aſſign the 


benefit of an agreement made 


with the bankrupt. 105 
Nor the future earni ariſing 
from the bankrupt's ee 20. 
Manner in which the aſſignment 
and ſale muſt be made 


goods to the creditors who 
have 


debts, is not good 106 


tb, 
A general . aſſignment of the 


ſeveral and different 


Commiſſioners having made an 


aſſignment of the eſtate, if the 
| bankrupt afterwards obtain his 


certificate, they cannot make a 


ſubſequent aibgoment - 26. 


Atto "I 


But where affignees of a bank- 


Attorney, 


- 


An attorney at law may be a 


bankrupt by buying and ſel- 
ling, ard ſhall be called dealer 
and chapman Page 17 
Privilege of an attorney, credi- 
tor of a bankrupt XY 
Attorney has general lien upon 
all papers delivered to E 

| 104 


B. 
Bail, 
BAIL not creditors till damni- 


! - 57 
If bail commit an act of bank- 


ruptcy before judgment ob- 


tained againſt his principal, 
the urg to whom his prin- 
cipal was debtor cannot prove 
the debt under a commiſſion 

0 45 


Baker, 
May be a bankrupt. 13, 14 
Banker, | 


May be a bankrupt 15 
A banker is not juſtified in pay- 
ing the drafts of a perſon who 
had placed money in his hands, 

after he has notice of an act of 
bankruptcy committed by him 
172 


rupt have recovered a ſum of 
money from the bankrupt's 


banker, received by him, and 


INDE x. 


paid over to a creditor of the 

bankrupt without knowledge 
of the bankruptcy, they cannot 
recover the fame ſum from the 
creditor, though he received it 

after notice of the bankruptcy - 

Page 117 


Bankrupt. 
See OTATUTES. 


Who may be bankrupts by ſtat. 
34 and 35. Hen. 8. c. 4. 2 
By 13. Eliz. c. 7. - I3 
Deſcription of perſons liable, en- 
larged by 21. Jac. 1. c. 19. 

| . 

Proof of trading neceſſary Fe ; 
Who may and who may not be 
bankrupts ">; <= Ss" 
What acts will make a man 


bankrupt 21, &e. 
Our bankrupt-laws not in force 


in Scotland „ 
Bankrupt to diſcloſe all his ef- 
fects, whether in poſſeſſion or 
expectancy 82 


| Bankrupt not ſurrendering, con- 


forming, and diſcloſing all his 


property, guilty of felony with- 


cout clergy - 107 
Time allowed for ſurrendering, 
forty-two days 408 
Chancellor appointing a meeting 
of the commiſſioners to receive 
the bankrupt's ſurrender 109 
Exceptions in the caſe of non- 
ſurrender 25 110 
Bankrupt refuſing to anſwer 
queſtions, the commiſſioners 
may commit him; if after- 
wards he brings habeas corpus, 
the queſtions muſt be particu- 
larly ſet forth in the return to 
the writ - 112 
Commiſſioners muſt examine the 
bankrupt fully, and cannot, 
even with conſent of the af- 

: | ſignees 


of the 
wledge 
cannot 
om the 
ved it 
ruptey 
e 177 


ſignees and creditors, forbear 
to examine him as to particu- 
lar tranſactions Page 112 


No col luſion of the affignees can 
deprive the creditors of the 
right of examination 116 
- 2 having been committed 


for refuſing to anſwer interro- 
| 5 muſt ſend word when 


e will ſubmit and anſwer the 


_ queſtions = 121 
If a bankrupt ſays he cannot re- 


collect a fact about which he 


is queſtioned, but rather be- 
lieves the affirmative, it is a ſull 


and ſatisfactory anſwer 122 


A general anſwer by a bankrupt, 


that he loſt ſo much by ſelling 


| goods under prime coſt, is not 
_ fatisfatory - +420 


Bankrupt may omit to come in 


till the very laſt minute of his 
time; and then ovary to 
be examined, he ſaves his felo- 
129 


Bankrupt in cuſtody on me/ne 


proceſs muſt be brought be- 


fore the commiſſioners ; but if 
in execution, they muſt ap- 


point oue or more, perſons to 
attend him in priſon 132 


Bankrupt muſt deliver up his 
books on oath; - 133 


And attend his aff 2 after ob- 
taining his certi 


fore come to the knowledge 
of the aſſignees, allowed 5 per 
cent. upon the value 135 
Perſons intruſted by the bank- 
rupt with any part of his (- 


tate, not diſcovering it, forfeit 


1001]. | : * 16. 


Pankrupt not entitled to any 


maintenance during his exa- 
| mination * 9 ibs 


cate... 134 
Perſons diſcovering any part of 
the bankrupt's eſtate not be- 


t D 
Perſons ſuſpected of having goods a 


of the bankrupt's after lawful 
warning, refuſing to come; 
or, being come, refuſing to be 


ſworn, may be committed 


Page 159, 160 


to ſurrender, and from that 


time till after the laſt exami- 


nation e 162 
Offi cer arreſting bankrupt under 
ſurrender, to forfeit 51. a day 
SE, WS: 163 
Exceptions to this protection 76. 
Payments made to bankrupts 
without notice of the bank- 


rute, — 167 
Bo Bankruptcy. 


Proof of the act of bankruptcy, 
„ Wen ge 50 


ES, © 45 
Acts of bankruptcy ſpecified 


21, &co 


bar of an action o 
for rent „ 


Bills. 


exchange for large ſums, ard 


for a long time, make a man a 


trader 25 . 
But ſes more, p. 20. 
Bills of exchange proved under a 
commiſſion — 36 
Holder of bills admitted to prove, 
though the bills were not due 
at the time the con miſſion iſ- 
ſued, deduct ing 5 per cent. for 
the time they have to run 38 
Holder of a bill or of a promiſſo- 
ry note put on the ſame footipg 
by 4.ards. Ann, c. 5. 7b. 
| | Payment 


| Bankrupt is protected in coming 


Bankruptcy cannot be Je in 
covenant 


Draw irg and redraw ing bills of _ 


[ 
N 
» 8 { 


| IN DU EX 
* | 5 | | „ ales 
AP Payment of bills of exchange, and value of the creditors ſign. ou 
Wi: &c. for goods in the courſe of ing the certificate ſufficient MW miit 
El trade valid, notwithitandiug a | : Page 13) Nertif 
' prior ſecret act of bankruptcy A creditor living in foreign parts, cor 
1 Page 167.170 may, by letter of attorney, em- Whic 
Ml | | power any perſon to ſign the I evi 
i | „„ nl bankrupt's certificate 138 
„ Securities given by a bankrupt, 
Wt - 7. e b 5 or any other perſon to induce 
1 N orm pe en gryen n PEUUON-_ - creditor to fin are void 140 
1 | -m- creditor for Juing on com? of bankrupt on marriage of his To al 
1 5 e "an | I children gave above tool. un- IN N 
0 Doctrine of aſſignment of bonds leſs he was worth the fam. the 0 
„ proved under a commiſſion 36 e ee e 44 pa 
Wo Holder of a bond admitted to Other impediments to the cer- I 
l | ; P prove, though it be not due at Re? FRO bf big 45 
Wi the time the commiſſion iſſued, Inſuring in the lottery not gaming 
5 e,, hea + 5. 
i 0 2 g en wg fox 40 Bankrupt's certificate not to diſ- 
5 r charge other perſons jointly 
Wl | liable with him = ib. 
Wl! Brewer | Bankrupt having his certificate, 
If | mam being ene for "debts 
ns May be a bankrupt 13 due before the bankruptey, a 
Wit ſhall Re diſcharged on com- / 
1 2 mon bai F 
ih | ear | 1 * i acer 
140 1 | rupt from all debts that might 
1 | May be a bankrupt | . hive been proved under the Pur! 
„ f 5 3 „„ commiſſion 146 m 
1 Broker | Will not diſcharge ' a bankrupt at 
1 | | who is in cuſtody under an ex- 
(11988 May be a bankrupt 15 tent from the crown 147 
Wl || | 5 | Certificate under a ſecond com- 
N Butcher miſſion LE 
10 Certifi cated bankrupt taken in 
1 May be a bankrupt 43 e pes may be 3 
Wl Feen  biapplhing oo juige; - i. 
bl [1 But not if the commiſſion ap- 
NT. | . - * 
17 — | _ Pear to have been fraudulent 167 
10 c Bankfupt having obtained his 
HRW | C. certitlcate,” may make himſelf 
Will! | | | again liable by a new pro- 
1 . /JJ%% (( 
n Fan Neale. Tertificate under a ſecond com- 
1 1 g | miſſion only diſcharges the 
will! See ;CommssI0X. DzxzrTs. | perſon ; but the future eſtate 
1 7 | 5 and effects ſhall be liable; 
1 | EFFECT of the certificate 136 ; — 18 
1 Four parts in ſive in number Unleſ. 


I 'N D * 


aleſs a And of 158. in the 


ſigns pound under the lecond com 
cient miſſion Page 155 
137 Kertificates to be entered of re- 
m_ —_ ie 
em» Which record may be given in 
| the evidence. J EE 
138 | 

2 | Chapman. 

140 | 3 N 
his Mo all the purpoſes of the bank- 
un- rupt-laws, is he who, though 
the not following a trade of any 
144 articular denomination, buys 
cer. and ſells any thing - 13 
| 

— Clergyman, 

76, | | | | 

diſ- ay be a bankrupt, if he be- A 
4 comes a trader 15 
Ute, Clothier 

bts os 

ey, £ Ts | „ 
m. ay be a bankrupt 13, 14 
1b. 35 . 
k- ; Coal, 

ht 5 8 Pp 
he Purchaſer of an intereſt in a coal- 
46 mine, who worked the mine, 
pt and ſold the coals, not liable to 
X - = ſtatute . 85 19 
7 : 75 

8 Commiſſion. 


d he power of the Lord Chan- 


; cellor to grant commiſſions 


„ No commiſſion to be iſſued un- 
les che debt of a ſingle credi- 
f tor, or more being partners, 
| be 100l. if two creditors 1501. 
if three creditors 2001. 


* | debt before a Maſter in Chan- 


If one of two joint traders be 


& Cc, | 
F 3.421 
IaAffidavit- of the creditor to his 


cery, the firſt proceeding for | 


obtaining a commiſhon. Sao 

Affidavit Page 4 
Form of petition for a com- 
miſſion to iſſue ; — 6 

Form of commiſſion G 
Commiſſion, its unconſi ned ope- 
ration on the bankrupt's per- 
fon and property _ 10 
Cannot iſſue after a man's death; 
and tho' it be granted, yet if it 
be not proceeded upon before 
his death, it is avoided; bur 
when it has iſſued, and com- 
miſſioners have proceeded, his 
death will not prevent the 
ſurther execution of it 11 


dead at the time of ſuing the 
commiſſion, it is void againſt 
the other 3 ib, 


Commiſſion granted beſore the 


completion of the act of bank- 
ruptcy is void: and it ſhould 
be granted within five years 
alter the at — 10. 
In a joint commiſſion all the 
arties mult be included ib, 


Who may ſue out a commiſſion | 


and Who not - 12 
Where a man carries on trade in 
one of the kirgdoms belonging 
to the crown of Great Britain, 
and comes over to another, the 
commiſhon may be taken our 
in the place where he happens 
to be - 18 


Where a joint commiſſion de- 


pending, ſeparate creditors 
ought to apply to Chance- 
ry for an order to be admit- 
ted to prove under the joint 
commiſſion — 
Where aſſignees under a ſeparate 
commiſſion obtain poſſeſſlon of 
joint property, the Court will 
order ſeparate accounts to be 


Commiſſioners 
Fg 


I N 


Commiſſioners 


Muſt be ſummoned within four 


days after ſtriking the 
docket — Page 8 
Oath to qualify 7b. 


On proof of the party being bank- 
rupt, to give notice in the 
Gazette, execute warrant for 
ſeizing his effects, and ſummon 
him to ſurrender 10 

At the meeting for the choice of 
aſſignees, the commiſſioners to 
aſcertain the coſts and expences 
of ſuing out the commillion, 


and to reimburſe the petitioning 


creditor his coſts aud charges 
out of the firſt monies or effects 
of the bankrupt —- 66 
If the goods of a bankrupt are 
taken in execution after the 
bankruptcy, and ſold by the 
ſheriff, the money ariſing by 
the ſale cannot be affigned, 


but the commiſſioners muſt. 


aſſign the goods themſelves 74 
Action of falſe impriſonment lies 
againſt commiſſioners for the 
improperly committing of a 
bankrupt - I31 
Power of the commiſſioners 155 


May proceed under the commiſ- 


ſion, if ſued forth before the 


party's death  — 1b, 


May grant warrants to break 


open houſes of the bankrupt 
where his property ſhall be, 
reputed to be and ſeizeit 156 
May certify to the judges that the 
party is become a rupt, who 


are to grant their warrant for 

apprehending him, and commit- 

ting him to gaol 5 i | 
4 


; 
- 


Upon complaint made by a party 
grieved, that goods of the bank- 
rupt are in the poſſeſſion of any 
perſon, or that any 2 is 


indebted to the bankrupt, 


D E X 


commiſſioners may call ſug 
perſons before them, and ex. 
amine them Page 150 
And ſuch perſons deny ing to di. 
cloſe the truth on oath, to for. 
feit double the value of the 
oods, & c. to be diſtributed for 
fatisfaction of the creditor 
In | 158, 159 

May examine any perſon tor the 
diſcovery of debts due to credi. 
tors who ſeek relief under the 
commiſſion — 161 


companies. 


Having a ſhare in the Stationers 
Company held to make a man a 
bankrupftt 1 

Property in the Eaſt-India or 
G Companies, or in the 
Royal Fiſning Trade, will not 

make a man a bankrupt 18 

Clerk of a company may prove a 

debt from the bankrupt to his 

company . 43 


Conditions. 


If a bankrupt ſhall have conveyed 


any part of his eſtate, upon 
condition or power of redemp- 
tion in future, by the payment 
of money or otherwiſe, the 
commiſſioners may appoint 
perſons to tender performance 
of the conditions, and aſter 
ſuch performance diſpoſe of the 
eſtate for the uſe of the creditors 


0M 


Contingencies, 


of the commiſſion iſſuing, can- 
not be proved; : 


44 
But if the contingency happen 
| 555 re 


A debt in contingency at the time 


| ſuch 
nd ex. 
© 158 
to dil. 
© for. 
ff the 
ed for 
diton 
3 1 

1. 


credi-· 8 


er che 
Il 


the commiſſioners, 


before the act of bankruptcy 
then it becomes debitum in 
preſeati, and may be proved 

Page 47 
Cauſe of action (not yet adjudged) 
is a contingent debt 10 


An order to tax coſts (the tax- 


ation not having yet taken 
place) is a contingericy 20. 


The growing payments of an an- 


nuity, ſecured by deed of conve- 
nant, is a contingency 10. 
If one engages to pay the debt of 
another provided the principal 
does not, and the ſurety becomes 
bankrupt before the debt 1s 
payable, this is a contingency, 


and not provable 5 
A man becoming bail for another 
is a contingent debtor . 


An undertaking to pay a ſum of 
money for another is a contin- 


gency, and does not create a 


provable debt „ 


A contingent intereſt or poſſibility | 


in a bankrupt is aſſignable by 
82. 85 


Contracts. 


Every perſon capable of making 
binding contracts may be a 


trader 15 


Uſurious contracts, bonds, or other 


whereon ſhall be 


aſſurances, 


reſerved or taken above the rate 


of 5 per cent. intereſt, void 50 


Conveyance 


Of a man's whole eftate by himſelf 


to a ſingle creditor, an act of 
bankruptcy; but not of a par? 
only jt ff. 30 


But this conveyance muſt be by 
deed: -- 5 ib, 
| Nun 


1 N 9 1 LE, 


Cotyolds. 


Copyhold or cuſtomary lands af 


ſignable by the conimiflior ers 
| Page 72 


8 Vendee of a copyhold nuſt pay 


to, or compound with the lord 
for his fine; but. if he ter der a 


competent fine and the lord re- 


fuſe to admit, verdee may 
enter - - 70, 
The copyhold is veſted in the bar- 
gainee before his admittance, 
tho' he cannot enter and take 
_ the profits EE 


An aſſignee under a commiſſion 


of bankruptcy of a copyhold 
eſtate is a vendee, and not the 
purchaler from the affignee of 
ſuch an eftate - 206. 
A copyhold in tail may be fold 
under a commiſſion of bank- 
rupt cy, if by the cuſtom the 
intail may be cut off; but not if 
there be no ſuch cuſtom 7b, 
Copyhold lands given by a father 
to his ſon two years before the 
father became a trader, cannot 
be fold, although the father re- 
ceived the rents and profits until 
he became bankrupt 1b. 


5 Cofts. 


A S doing buſineſs at 1 


for a petitioning creditor, in 
ſuing out a collufive com- 
miſſion, or ih equity for the 
_ alfignees, without the conſent 
of the major part in value of 
the creditors, ſhall not receive 
his coſts from the eſtate, nor 
prove them under the com- 
miſſion; 0 


But che erſon who employed 
him ſhall be perſonally liable 


| 10. 
having obtained a 


A creditor 
5 verdict 
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INDEX 


verdi& in an action of debt Creditor living remote from the 


before the commiſſion iflued, 
entitled to prove the coſts as 
well as the debt, though judg- 
ment not figned till after the 


__ commiſſion Page 48 
Witneſſes ſummoned to have 
colts 7 160 
Covenant, 5 


In the caſe of an annuity ſecured 
by deed of covenant, the grow 
ing payments are contingent, 
and cannot be proved under a 
commiſſion " i 47 

Where there is a bond, and alſo 
a deed of covenant to ſe- 

cure an annuity, and the 
obligor becomes bankrupt af- 
ter the penalty of the bond 
is forfeited, the party may, 
either prove the penalty. under 
the commiſſion, or proceed a- 


gainſt the perſon of the covenan- J 


tor for breach of covenant ; for 
the certificate is no bar to re- 


medy under the deed 49 


? Creditor. 


The petitioning creditor muſt give 


bond to the Chancellor previous 
to the commiſſion iſſuing 4 
Muſt attend perſonally and prove 
his debt upon oath before 
the commiſhon be iflued, un- 
leſs, &c. 8 


Muſt have a Iegal demand to the 


amount ſpecified ; an eguitable 
demand only will not ſupport a 
commiſſion „ 
Who may be petitioning creditors, 
and who not 12 
Creditor not able to ſwear to his 
debt, may be allowed to enter 


his claim, &ę. 432 


place of meeting may prove by 
affidavit - Page 50. 54, 
Creditor cannot both proceed at 
law againft the perſon of the 
bankrupt, and prove his debt 
under the commiſſion for a divi- 
dend of the eftate; but muſt 
make election of the one ſatis- 
faction or the other 3 81 
A creditor having debts of a diſ- 
tint nature, may prove one 
under the commiſſion, and 
proceed at law for the other 52 
Creditor by extent need not 
ied under the commiſſion if 
e can execute it on the bank- 
rupt's goods before the align. 
ment made from the com- 
miſſioners to the aſſignees 54 
If plaintiff recover damages, and 


hath final judgment, and defen- 


dant afterward becomes bank- 
rupt, plaintiff is a ereditor, 
and may prove 
udgment creditor, having another 
demand of a different nature 
againſt 
prove the other demand, though 


he may have taken the bankrupt 


in execution on the judgment, 


and refuſes to relinquiſh the. 


execution - 76. 
If a relation of the bankrupt has 
become a bona fide creditor, 
and has intimated to him that 


he need not be uneaſy or. ac- 


count of that demand, as he 
never means to trouble him for 
it, this does not extinguiſh the 
debt, nor prevent the creditor 


from proving it under the com- 


miffion - 32 
Forfeitures under 1. Jac 1. c. 15. 
to be ſued for by the creditors 

only, and to be divided among 


„ 


Damages, 


the bankrupt, may 


160, 161 


[ 


> > > > > 


J 


Damages. 


AMACEs and coſts recovered 


nin any action for words, can- 
not be aſſigned by the commiſ- 
ſioners, on the plaintiff's be- 


coming bankrupt, before the 


return of the writ Page 72 
; Debts. 


Creditors may prove debts within 
four months after the commiſ- 


ſion iſſues without expence 


| 33 
Nature of the prof ib. 
Power cf proving differs accord- 


Book-keeper = - 39 . 


Bonds = - - 2 


Children „„ 42 
Claims * 2 - 
Clerks - 43 
Collateral undertakings 16. 
Collectors _ 46 
Contingent debts _ . 


Coſts FM - 
Covenants = - 49 
Country creditor - 

Debts made void 4 
Dyer - 86 „* | 91 


n, i 80s 


Equity - F 


Nn 2 


IN D E N 


Execution Page 53 
Executor - - 26. 
Exhibits | 156. 
Extent - - 54 
Factors - ib. 
Wer ib. 
„Foreigner a6 
„„ ms 16. 
Guardian - — 10. 


Intereſt 


Joint and ſeparate debts _ 56 
Judgment creditor - 57 


Landlord = — 58 
Legatee ER ON ib, 
Marriage articles Ka 59 
Miller oct le 
Mortgage — 2b. 


Mutual debs = 60. 168 | 


Packer} om, 
Pariſh _— 8 — ibs 


ing to the nature of the debt, Policies 5 WW 0 
and deſcription of the creditor Relations — ib. 
N e | 24 Rent „ 63 
Actioss 5. Reſpondentia 10. 
Agreements EE . Servants. ie 
Annuitants 5 — 35 Surety — — 63 
Apprentices 1506. Truſtees - 1b. 
_ Affignees of ban krupt 36 Vendee VVV 
— — bonds 16. Verdict — 64 
——debts - 7b. Wife in. 
Attornies = 37 Perſons fraudulently claiming 
1 - 7. debts on bankrupt's eſtate to 
Bills and notes 1b. | 


ſorfeit double 159 


Del credere Com miſſion 


Is an abſolute engagement to the 


principal from the broker, and 
makes him liable in the firſt 
inſtance — 61 
A broker with a del credere com- 


miſſion, may ſet off a loſs upon 


a policy happening before a 
bankruptcy, againſt premiums 


upon policies underwritten by 


him, and for which he had 


Where 


debited the bankrupt ib, 
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Where a dankrupt nas under- 
written a policy to a broker 
acting under a del credere eom- 
miſlion, and a loſs upon the 
policy happens before, but is 
not adjuſted till after the bank- 
ruptcy, the broker may de- 
duct the amount of the loſs 
from the debt he owes to the 
bankrupt's eftate; or if he 


- 
- 
» 


has paid the debt without 


having made the deduction, 
he may recover it back P. 61 


Dividend 


To be made after four and with- 
in twelve months, and three 
weeks notice given 149 

Accounts of aſſignees to be pro- 
duced and ſworn to 150 
The order of the commiſſioners 


for a dividend to be made in 


Writing 1b. 
Affignees to make ſuch dividends 
as commiſſioners ſhall order, 
taking receipt 156. 


A ſecond dividend muſt be with- 


in eighteen months; 7b. 


Which muſt be final, unleſs any 
ſuit at law depending, &c. 151 
Aſſignee cannot flop a perſon's 
dividend on account of his own 
private debt owing to him 
from that perſon - 10. 


Dyer 


May be a bankrupt N 14 


Has no lien on goods delivered | 


to him in the courſe of trade, 
but only for the price of dying 
the particular article 59 
See © Facker,”” 62, where a 
contrary doctrine is held. 


Election . 
CREDITOR muſt make his 
election either to proceed at 
law againſt the peyſon of the 

| bankrupt, or to prove his debt 
under the commiſſion; and 
cannot have both modes of 

7 ſatisfaction — Page 51 
Creditor, though an aſſignce, may 
ele to proceed at law, or to 
come in under the commiſſion 

5 ; 52 

On a joint and ſeparate commiſ- 
ſion, the creditor mult make 


his election upon which eſtate 


he will come in the firſt in- 


flar.ce CFS 

Equity. — 

Whocver ſeeks equity ſhall firk 

do equity - 1 
Eftate. 


Commilfioncrs in England may 


{ell an eftate of the bankrupt's 
in Ireland 5 73 
Money owing out of England to 
the bankrupt may be attached 


by the law of the place, after 


the bankruptcy, for a debt due 
before - 765. 
If there be two joint tenarts in 


an eſtate, and one becomes 4 


bankrupt, and dies, the bank- 
rupt's part ſhall be fold 74 


 Commiſhoners may ſell lands, 


&c. which the bankrupt had 
at the time of his bankruptcy 


in fee-tail for life or years, 


* - 4 
rents, annuities, &c. and alſo 


any future or contingent in- 


tereſt in land < 26. 
Commiſhoners may ſell all per- 
ſonal 3 of a bankrupt, 

and a 


debts due to or for the benefit 


81 
All 


of the bankrupt = 


ſo aſſign or diſpoſe of 


K 


3 


All future perſonal eſtate is af 
tected by the aſſignment; but 


as to future real cſtate there 


muſt be a new bargain and 
_ tale -  Fage 81 
Commiſſioners may ſell monies 
due to a bankrupt in a judg- 
raent, | 20 


And debts due to the bankrupt's 


name to the bankrupt's uſe 
may be aſſigned 106. 


| | Eftate Tail. 
Commiſſioners may ſell lands 
whereot bankrupt 1s ſeiſed in 


HS | 73 


Tenant in tail mortgaging for 
years, and becoming baukrupt, 
and dying without ſuffering a 
recovery; aſſignee ſhall have 
the land clear of the morigage 


| 3; 
Commiſſioners may ſell any eſ- 


tate which the bankrupt has 
to commence on a contingenc 


E 2b, 
Leeiſenan : 
May be a bankrupt e e BY 

| Executor. _ 


F xecutor may prove a debt due 
to his teſtator from the bank 
rupt, tho' probate of the will 


not obtained till after che act 
of bankruptcy © 33 


An executor becoming bankrupt, 

if money of his teſtator's con e 
tothe hands of the aſſignees, 
he ſhall be a creditor for this 


money; but the dividend ſhall 


go to the uſe of the decealed's 


_ creditors rn nt” fa 
Cannot be a bankrupt with reſ- 
pect to his teſtator's eftate, 


except in the caſe of a devaſia= 
_ vat GE as 


58 


F 
Vuctore 
MAY be bankrupts Page 13 
Factor has a lien upon goods 

conſigned to him by a bank- 

rupt, while in pofleſiion, for 


items of a general account 
with him; therefore only 


creditor for the balance of his 


account — 


| | + 
Bills remitted to a factor, while 


unpaid, are in the nature of 
goods unſold, and ſubject to 
ſuch a lien as he may have 
thereon „ 


N ib. 
Factor ſurety in a bond for his 


Principal has a lien on the 
price of goods fold by him tor 
£2 principal, to the awount of 


the bond 5 


A factor has no lien on goods 
for a general balance, unleſs 


they come into his actual poſ- 
lefon 105 


Farmer, 


As fiich, cannot be a bankrupt ; 


but it he ſell potatoes, or cider, 
or deal in wood or hops, or 


| fell horſes, he may 14,15 
Fraudulent Conveyance. 


All property which a bankrupt 
may have conveyed in con- 
templation of bankruptcy may 

be fold and hs x by the 


commiſſioners; for tho' ac- 


tually delivered to ſatisfy a2 
bond fide debt, it is fraudulent 
as againſt the creditor at large 

But 


— AG ** 
C 2 
— — » of — 


I N D E X. 


5 But if a bankrupt give a pre- If 


r 2 
— — 8 —.—— . 
—— . — — 2 — * 
— — 


1 ference to a creditor under the * 
4 apprehenſion of a legal pro- 5 25 
3 ee bindung Page ge Goods in extent or execution be. | C 
bf | On a loan of money, if an in- =” the bankruptcy cannot be 
ag folvent trader aſſign a third of ca . 
14 ee and an execution be made atter an 
1 two days aiter become bank- act of bankruptey, but before N 
14 nrupt, it is fraudulent, and the bee = us wa f 1 » you P 
Wt 16 | 7 | | cy, ver 
165 * 1 85 will not lie 3 the offi. 
14 3 RR 
1 \ TE Commiſſioners cannot affign 
|| = — Wer which the bankrupt 
Wis © . | held in autre droit 92 A 
Fl Where goods are conſigned to a | 
14 C factor, and are found in ſpecie 
Wy . in his hands at the time of the 
jth 22 bankruptcy, the principal is 
1 Gaming. entitled to them, and not the 0 
. 8 creditors at large 10. 
hf | DEBTS by loſſes at gaming of Notes taken for goods by a fac- 
WE _ any kind, void to all intents tor are (as well as ſpecie) the 
Wi 4 | and pur poſes 5 51 Property of the principal, and N 
ii | TIE = $ not affignable 93 ( 
16 Gabler Where goods are fold by a fac | 
114 * tor on credit, if the ſactor be- / 
if | Giving credit to a Bankrupt com- pogo ee = ( 
1411388 4 mitted by che commiffioners them, or if vendee pays it him 
| tor not anſwering _——_—_ knowing of his bankruptcy, or 
40 ries, cannot proye the debt un- after notice from the princi- 


| iſhon, becauſe . . 
der the commifſi 5 pal not to pay It to him, com- 


incurred after the act of bank- 


ruptcy * 264 
Gaoler ſuffering bankrupt io 
eſcape, forfeits 5ool. 132 


Refuſing to ſhew priſoner to a 


miſſioners cannot aſſign it; 10. 
And if it has been paid by ven 
dee under ſuch circumſtances, 
vendee will be liable over 


| | ; again to the principal 7b. 
creditor, (0 forfeit 92 90s Bills remitted ys - factor or 
Wit} | | banker, are, while unpaid, in 
| {| RR Gardener the nature of goods unſold; 
100 | 1 and if the factor becomes 
„ f | Cannot be a ban krupt 13 bankrupt, muſt be returned to 
160 : | the principal, ſubject to ſuch 
ö Goldſmith lien as the factor may have 
3 thereon 94 
0 : May be a bankrupt vs | 1 6 


If an executor becomes bankrupt, 
commi.Honers cannot ſeize the 


ſpecific effects of his teſtator 
8 IT Page 93 


Commiſſioners cannot aſſign pro- 


10. 


Nor property which may be ſtop- 


ped in tranſitu 97 


But where goods have reached the 


poſſeſſion of the bankrupt, or 
| bis aſſignees, and are no lon- 

ger in tran/itu, they may be 
And in caſe of the inſolvency of 


aſſigned | 


the confignee, the conſignor 
may ſtop the goods in trunſitu 
ee, 

of the conſignee 


bankruptcy, cannot be affign- 
ed — 


Affignment of goods at fea 181 


Goods delivered to a perſon claim 
ing them wrongfully, who pays 
freight and all other charges, 


cannot be detained for thoſe 


expences from the rightful | 


nf es 7 


May be 4 bankrupt E66 13 on CES | 
. | Trader indebted on ſimple con- 


1 1 * TIRE mn 


. 
Heſbandman. 
CANNOT be a banknpt 13 


ey get into the hands 
„0 
Goods delivered to the bankrupt 
on a precedent confideration, 
but not accepted till after the 


| Commiſſioners? aſſignment does 
not diveſt an equitable hen 76. 


IN U * 


: 1. 
5 Tankeeper, 


erty . leſt in the bankrupt's AEST cannot be a bank 
a for a ſpecial purpoſe ; 
| 5 


3 
But if he ſell corn or liquor out 
cot his houſe, he may 14, 15, 

e e 


Inſurance. 
The aſſured in any policy of in- 
ſurance made upon a good and 
valuable confideration ſhall be 
admitted to claim, and, after 
the loſs ſhall have happened, 
to prove debt and demand in 
reſpect of juch policies, as if 
the loſs had happened before 
the commiſſion iſſued, by 19. 
Geo 2. c. 32. J 2. "BO 
Inſurance on lives (thouęh not 
expreſsly mentioned) adjudged 
to be included within the ge- 
neral words of the act 1b. 


DTutereſt. 


Creditor by notes not entit let to 
prove any intereft, unleſs inte- 
reſt expreſſed in the body of 


the note - 


— WS 
Intereſt computed upon debts 


which carry intereſt no lower 
than the date of the commiſſi- 
| Es 7b. 


tract pledges goods and promi- 
ſes intereſt, the creditor ſhall 
have intereſt even between the 
at of bankruptcy and the 
_ commiſſion „„ 
If a mortgage be not adequate to 
pay principal and intereſt, 
mortgagee may prove for the 
deficiency; but the irtereſt 
ſhall only be computed to the 
e | 8 date 


| ads of the commiſſion: al- 


though if the mortgage be ſuf- 


ficient, the aſſignees cannot 


redeem without paying intereſt 
to the time of redemption P.55 
Where mutual credit between 
bankrupt and creditor, intereſt 
ought to be ſtopped on both 
fides at the time of the bank- 
ruptcy, or computed on both 
till ſettling the accounts ib. 


Tron Manufacturer 


May be a bankrupt - 13 


K. 
King. 


I not within the ban krupt ſta- 
tutes 2 82 
An extent iſſued by the Crown 
againft the goods of the bank- 
rupt to be preferred 83 


L. 


Land., 
See EsrArESs. ST ATUTES. | 
the bankrupt before -the 


bankruptcy, not faleable by 
the commiſſioners; 89 


Nor lands which bankrupt has 
diſpoſed of by deed indented, 
though not inrolled till after 
bankruptcy = Page 89 
No purchaſer for valuable confi- 
deration ſhall be impeached, if 
commiſſion not iffued within 
five years after party becomes 

„ ben | 
 Commilſhoners cannot fell land 
which bankrupt has as truſtee 
only for the payment of the 
debts of another; - 76, 
Nor lands on which an extent or 
execution is ſerved and execut- 
ed before the party became 
= Ge nn 
Nor lands purchaſed or conveyed 
by the bankrupt on the marri- 
age of any of his children, 
both parties being of the age 
of conſent -_- 2 hs 
If leffee for years have a cove- 
nant of renewal, the aſſignees 


| ſhall have no benefit of it ib, 


Landlord, 


Landlord may diſtrain goods 
while they remain on the pre- 
miſes for the entire rent due, 

notwithſtanding the aſſignment 
by the commiſſioners; but if 

he ſuffer the aſſignees to ſell 

them, he loſes his remedy by 
diſtreſs, and can only come in 
with the reſt of the creditors 

| | | 58 

If not ſufficient goods on the pre 
miſes, may come in as a credi- 

tor for the reſidue 7b, 

Shall be allowed one year's ar- 
rears of rent in preference to 
other creditors, even though 
he ſhall have neglected to diſ- 


train while the goods were in 


his poſſeſſion = 25. 
This latter opinion queſtioned 25. 
„ ũ ”] I?XU R 


7 


A factor has a lien on goods con- 


A miller on the price of corn 105 
3 Oo 


The bankrupt ſtatutes do not 


make void an agreement be- 
tween landlord and tenant 


Legacy. 5 


Lege to bankrupt, if the to 


tator dies after the certificate 
is Ggned, but before it is con- 


A police broker has a gener: 


I N D E X. 


Wages of captain and ſeamen are 


a lien on the ſhip Page wr 
ra 
| len, &c. 2 3 | OTH ibs | 


A pawnbroker has no lien on 


plate in particular circumſtan- 
Ces „ 20. 
A factor has no lien on goods for 
a general balance, unleſs they 
come in his actual N N 


firmed and allowed by the 
Lord Chancellor, ſhall go to 


the aſſignees for the benefit of 
the creditors — = 74 


Commiſſioners aſſignment does 


not diveſt an equitable lien 


104 


ſigned to him, ſo long as he 
retains poſſeſſion - ib. 


A packer is entitled to a lien on 
all goods in his hands 16. 


A dyer has no lien on goods de- 


livered to him in the courſe of 
his trade, except for the price 


of dyeing — ib. 
Factor who becomes ſurety for 
his principal, has a lien on 
the price of the goods ſold hy 


him for his principal, to the. | 


amount of the ſum for which 


be became ſurety = ib. 
An attorney has a general lien 


on all papers delivered to him 


i. IG VVV 
A callico printer has a lien on 


the linen in his poſſeſſion, 
not only for the price of print- 


ing the particular linens, but 
alſo for the price of printing 


others, which had been previ - 


ouſly delivered = 16. 


If a contingency he made to 


M. 8 
Marriage Articles. 


TF huſband, by articles previous 
to marriage, covenant to leave 
his wife a certain ſum of mo- 
ney in caſe ſhe ſurvives bim, 
and he becomes bankrupt, and 

dies before a dividend made, 
wife cannot be admitted cre- 

ditor under the commiſſion z 

But if the covenant had been — 
pay money to truſtees for her 
uſe in bis liſe time, the truſtees 
might prove it, becauſe it was 

a debt due before the bank- 

ruptey „„ 

Where the father gave a hond to 

his ſon-in-law, conditioned to 

pay a ſum of money after his 

death, and intereſt in the mean 
time, and there was a breach 

of the condition, and the fa- 
ther became bankrupt, it was 

allowed to be proved as a debt 

I | oy 


happen on the inſolvency or 
bankruptcy of the huſband, — 
FE EO e 


- 


INDE * 


will not enable the truſtees to 
come in as creditors Page 59 
A father, on his ſon's marriage, 
covenanting to pay, during 
his life, to the ſon a certain 
annuity, and (. : fon becem- 
ing bankrupt, the creditois 
ſhall not have the benefit of 
this agreement 88 


Meetings. 


The firſt meeting of eommiſſio- 


ners a private one, at which 


they take the qualifying _ 
The firſt public one generally 


employed in the proof of 
debts | - 35 
Second meeting appropriated to 
the choice of aſſignees 66 


Third meeting for the purpoſe 


of taking the bankrupt's laft 
Examination - 189 


Proceeding at the meetings to be 


enrolled — ib. 


Member of Parliament. 5 


May be a bankrupt if he become 
a trader - 15- 17. 32 


Mercer 
May be a bankrupe = 
Merchant 


May be a bankrupt . * 


Miller = 


in his cuſtody belonging to 2 
flour factor who owed him a 


large debt, the factor became 


A miller having wheat and facks 


bankrupt z the miller had no 
lien on the goods in his hands 
for the general balance of his 
account, but only for the 
price of grinding the wheat 
then in his hands, and muſt 
prove under the commiſſion 


Page 59 


Mertgage. 


A mortgage of land may chufe 


whether he will come in as a 
creditor under the commiſſ 
on, for having a real ſecurity 
in his hands he is ſafe z but if 
he prove his debt, he muſt 
relinquiſh his ſecurity 16. 


Commiſſioners aſſignment pre- 


vatls againſt a ſecond mortga- 
gee who purchaſes the prior 
mortgage, if the fecond mort- 
gage was made after commiſ- 
ſion ſued out 75 
If mortgage be made by a bank - 
rupt, tenant in tail, without 
luffering a recovery, the aſſig- 
nees ſhall take advantage of 


this defect, and hold the land, 


after death of the bankrupt, 
clear of the mortgage ith, 


Mutual Debts, : 


If there has been a mutual credit 

between the bankrupt and 
another perſon before the 
bankruptcy, the account ſhall 


be ſtated, and only the ba- 


lance paid on either fide reſ- 
pectiveayrx 60 
Bankrupt owed creditor 1 10l. on 
ſimple contract, and creditor 
was indebted to him by bond 
for 340l. payable at a future 
day, with intereſt; account 
8 taken 


to the ban 
both demands are ſeparate, it 


„„ * ne 18 a? 


0 qualify commiſſioners to 
. 
| a O02 


taken, and creditor ordered 
to pay balance to the aſſignees 
| Page 60 


_ againſt a ſeparate demand due 
kroßt, but where 


is a mutual credit — 16. 


before his bankruptcy, and 
creditor to him upon a con- 
tingency which takes place 
after the bankruptcy, cannot 


ſet the contingent debt off 
_ againſt the other under the 


_ claim relating to mutual cre- 


Joint dehts cannot be ſet off 


A perſon debtor to a bankrupt 


dit 5 an = 16. | 


]ithe aſſignees of a bankrupt 


bring trover againſt any per- 
belong- 


ſon to recover g 
ing to the bankrupt, convert- 


ruptcy, defendant cannot ſet 
off a debt due from the bank- 


rupt to him in ſuch action 61 ; 


 Nobleman 


= come a trader 


Notes. 


O. 


Oath, + 


ed ſubſequent to the bank- 


| MAY be a bankrupt if he be= 
— 123% 0 


See BiLLs and Bons. : = 


N D 2%. 


Of peticioning | creditor to his 
debt = Page 8 


: Offices. 


Commiſſioners may ſell offices 
Which bankrupts have, as far 

as the bankrupt*s intereft, 
Tight, or title, ſhall extend 75 
Office of under-marſhal of Lon- 


Office of ſerjeant at mace not 


ſaleable, as it concerns the 
execution of juſtice #6, 
Sworn clerk of the Six Clerks 
office, his place not _— 

: 5 Us 
The pay of an officer in the ar- 
my not faleable = 75 
_ | 


Outlawry. 


In Ireland will not make a party 


banktupt; nor in England, if 
reverſed before commiſſion iſ- 


_ ted e © 


v. 
| Sackey. | 


| M AY retain goods till he is 


. 
* 

x * 
; 0 
5 2 
. « 
«A 

* 


paid the price of packing 
62 


See Dy“ 89, à contrary 
doctrine held. | 


Pariſh. 
An inhabitant of a pariſh may 
_ prove a debt for himſelf and 
the reſt of the pariſhioners, as 
7 0 
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n SIX Sed _ 


May be bankrupts _ 17 


ND E x. 


2 creditor under a commiſ- 

ſion of bankruptcy Page 62 
Pawnbrokers 

Are within the meaning of the 

bankrupt laws, though not ex- 

preſly named 135 


Perfury. 


See BanKkRUPT. 


A man may be indicted for per- 
jury in ſwearing that he 5 


liedes a fact to be true, which 
he muſt know to be falſe 122 


Perſon guilty of perjury, Or pro- | 


curing others to commit per- 
Jury, to be indicted 160 


Petition. 


Form of petition by a creditor 


for a commiſſion to iſſue 5 


Who may petition for a com- 


miſlion to iſſue - 6 
Phyſicians 
| Policies. 
En See Ins GLANCE, 


Precedents. 


See the APPENDIX to the 


Proof of Debts; 
See D F B T 8. 


| 4 
Rent. | 


GEE « La nol ord.” 


Reſpendentia. 


'The obligee in any bottomree or 
reſpondentia bond ſhall be ad- 
mitted to claim ; and after the 

Toſs or contingency has hap- 
pened may prove his debt 
WV Page 63 


8. 
f Seboolmgſter. . 
CANNOT be a bankrupt 13. 
rt VV 


Scriveners. 
May be bankrupts | = 15 
„ 


Commiſſioners, in the caſe of 
menial ſervants, always re- 
commend the creditors to di- 
rect the aſſignees to pay them 
their full wages; but unleſs 
they conſent, ſervants have 


no remedy by law to recover 


their full wages „„ 
Sett- eff. : 


Shijpe | | 


gee Mutual Debus, Cc. | 5 


: Ship: Carpenter | 


May be a bankrupt Page 14 


May be a bankrupt — 135 bh 


Smith 


| Smugeler 


May be a bankrupt e 


5 | Statutes. 
Henry VIII. 15 
34. & 35. Hen. 8. c: 1 


ing Engliſh bankrupts 2 
Who were declared bankrupts 


by this ſtatute = 26. 


Lord Chancellor, & c. have pow- 
er to make orders, as well with 


the bodies as with the lands, 
tenements, &c. of offenders, 


and may cauſe the latter to 


i be appraiſed and fold, for 
payment of the creditors 68 


Commiſſioners may ſell offices 
which bankrupts have, ſo far 


a⁊ã⁊s the intereſt right, or title of 
the bankrupt ſhall extend 75 


| Elizabeth, | 


13. Elis. c. 7. 


The Lord Chancellor may ap- 


point perſons to take order for 


the bankrupt's body, lands, 


and goods 


* 


INDE x. 


Mode of granting copyhold or 


This ſtatute the foundation upon 
Which all the preſent bankrupt 
laws are built Page 3 
The Lord Chancellor nawes 65 
commiſſioners z but who have 
no power to act, till called 
upon by a ſpecial commiſſion 
iſſued to ſome five on the pe- 
tition of creditors 5. 
Who may be bankrupts 13 


2 5 What are acts of bankruptcy 21, 
May be a bankrupt „„ ; | 


* 
Power of the commiſſioners 68. 
0 105. 


cuſtomary lands by a lord of a 


manner 
Commiſſioners to make declarati- 


on (upon requeſt) to bankrupt 


of the employing and beſtow- 
ing of his lands, &c. and pay 
him the overplus = 156. 
Bankrupt purchaſing lands, & c. 
after being declared bankrupt 


The firſt ſtatute made concern- or coming to them by deſcent 


oi reverſion, before his credi 
tors are fully ſatisfied and paid, 
the lands, &c. ſhall be ſold for 
the benefit of the creditors 26. 
Copyhold or cuſtomary lands 
may be aſſigned by the com- 
miſſioners VF 
Every gift, grant, &c. made 
with intent to delay or defraud 

_ creditors, are utterly void, 
and the eſtate ſo attempted to 
be conveyed may be aſſigned 
by the commiſſioners 86 


Commiſſioners may ſell all lands, 


&c. purchaſed by the bank- 
rupt, jointly with his wife or 
children, for his own ule, or 
for ſuch uſe or intereſt as he 
might lawfully depart withall 


Commiſſioners cannot ſell lands, 
Kc. aſſured by the bankrupt 
before the bankruptcy by a 


me 


Sena fide aſſurance, and the 
party not privy to any deceit 


Cannot f Page 79 
Cannot ſell lands which the bank 


rupt had diſpoſed of hy inden- 
ture, tho? not enrolled till af- 


ter the bankruptcy. ib. 
James I. 
. Jus. . 3. 18. 


Adopts che commiſſions, orders, 
benefits, remedies, &c. 


What are acts of bankruptcy 25 
ankrupt conveying lands, or 
transferripg debts into other 
men's names, &c. commiſſion 


ers may fell and diſpoſe of 
them for the uſe of the cre- 


ditors 69. 86 
Commiſſioners have power to 
grant or aſſign debts due to the 
bankrupt, to the uſe of the 
creditors _ 86, 105 
Goods, &c. of the bankrupt taken 


by a feigned extent, may be 


appropriated by the commiſ- 
fioners to the benefit of the 
creditors = 
As to property held in truſt 
Bankrupt refuſing to anſwer in- 
terrogatories, may be commit- 
ted to priſon 


120 
If he commit wilful petjury to 


the damage of the creditors to 
the value of ten pounds, he 


may be ſentenced by a court 
of record to two hours pillory, 


and have one of his ears nailed 
thereto, and cut off 


21. Jac. I. C. 19. 
Enlarges the deſcri ption of per- 


ſons liable to become bank- 
| rupts T Zo 13 


de- 
ſcribed in 13. Eliz. c. 7. 3 


bs 


120 


in tail | 
Purchaſer of lands for a valuable 


Scriveners may be bankrupts P. 13 
Bankruptcy ſtatutes extended to 
ſtrangers born, as effectually 
as to natural born ſubjects; 17 
But this occaſioned great objec- 
tions by Lord Mansfield 16. 
If a vendee advances money upon 
a conditional ſale of goods, 
and does not inſiſt on the deli- 
very thereof, he confides in the 
credit of the vendor, and not 
on any real ſecurity, and ought 
to come in under a commiſſion 
of bankruptcy againſt the ven- 
dor, as much as any one who 
placed a confidence in the 
| bankrupt perſonally 63 
Bankrupt having in his poſſeſſion, 
order, and diſpoſition, goods 
or chattels, by the conſent and 
permiſſion of the true owner 
and, being the reputed owner, 
ſhall take upon him the ſale of 
them as owner, the commiſ- 
fioners may aſſign them for the 
benefit of the creditors 70. 76 
If a bankrupt ſhall have granted 
or conveyed lands, & c. on con- 
dition or power of redemption 
at a day to come, by payment 
of money, &c, commiſſioners, 
before performance of the con- 
dition, may aſſign perſons to 
tender performance of the con- 
dition; and after ſuch tender, 
hate power to fell ſuch lands, 
& c. for the benekt of the cre- 
liters „ 
No purchaſer for valuable conſi 
deration impeached by any 
ſtatutes of eee 


commiſſion be ſued forth with= 


in five years after the act of h 
bankruptcy re TE 


Commiſſioners may ſell lands 


whereof a bankrupt is ſeized 
3. 82. 105 | 


be im- 


conſideration ſhall not | 
| Dp peached 


* 


eacked, unleſs commiſſion be 


iſſued within five years after 
party becomes bankrupt P. 
Commiſſioners cannot ſell lands 


or goods which were in extent 
or execution before the bank= 


29.01. 


ruptcy 


No lands purchaſed or conveyed 
by bankrupt on the marriage 
of his children, both parties 
being of years of conſent 26. 


All goods in the poſſeſſion of a 
bankrupt, whereby he gains a 
general credit, ſhall be liable 


to his creditors 95 


ä Charles II. | 
13. S 14 Car 2. C. 24. 


perſons adventurers of property 


in the Eaſt India or Guinea 
Companies, or in the Royal 
Fiſhing Trade, ſhall not be 
ttadets within any of the ſta- 


William III. 
9. & 10. Will. 3. Ce 44. 


No membet of the Eaſt India 
Company, in reſpect of his 


ſtock therein only, ſhall be 


Anne. 
| 4. &9 5. Anne c. 5. 


Holders of a bill of exchange or 


promiſſory note put on the 


ſame footing in a commiſſion 


of bankrupecy 38 


IND E x. 


The holder of a bill muſt make 


8. Anne c. 14. 

Upon all executions of gogds 
being on any premiſes demiſed 
to a tenant, one year's rent, 
and no more, ſhall, if due, be 
paid to the landlord P. 58 


' 7. Gee. J. * 31. | 


An accountable receipt promiſ- 


ing to provide for a bill when 
due, is a debt provable under 
a commiſſion 44 
himſelf a creditor by indorſe- 
ment; for no debt is provable 
but what appears upon the face 
of an inſtrument 48 
Bills, bonds, notes, or other ſe- 
curities, payable at all events 


on ſome certain, tho* future 


day, may be proved; but not 


ſuch as can only become due 


on ſome contingency or uncer- 
tan event. ++ 47 


Secorge II. 
| 5. Ge 0. 2. c. 3. 
No commiſſion ſhall iſſue 12100 ; 


the ſingle debt of the petition» 
ing creditor, or partnerſhip 


_ creditors, amount to 1ool. or 


upwards, &c, 3- 11 
debt claimed not due, or the 
Tf party not proved to be bank- 
rupt at the time the commiſ- 
fion iſſued, or other matter ap- 

pear indicating fraud or malice, 
ſatisfaction in damages allowed 
to the party grieved 4. 11 
Bankers, brokers, and factors may 
be bankrupts ee, 
e | | Bank» 


: 118 


Where mutual debts between 


INDEX 


Bankrupt required to diſcloſe and 
diſcover all bis effects whereby 
he or his family have or expect 


to have any benefit or advan- 
Page 18 


tage whatever 


No farmer, grazier, or drover of 
cattle, or any receiver general 


of the taxes granted by parlia- 
ment, ſhall be deemed bank- 


rupts gl 


the bankrupt and any other 
perſon at any time before the 
bankruptcy, the account ſhall 
be ſtated, and one debt ſet 
againſt the other, and only the 
balance claimed or paid on 


either ſide reſpectivelj 60 


This ſtatute not to be conſtrued 


of dealings in trade only, but 
alſo where one credit was on 


mortgage and the other upon 


note ib. 
Relating to the choice of aſſig- 
nees 65 


No ſchedule ſhall be annexed to 
the aſſignment of the perſonal 
eſtate of the bankrupt, from 


the commiſſioners to the aſſig- 


neces 


| 1 
The goods of a bankrupt, 4. 


a felon, ſhall go among the 
creditors | | 82 


No ſchedule ſhall be annexed to 
any deed of aſſignment of the 
erſonal eſtate of the bankrupt. 
rom the commiſſioners to the 
106 
Bankrupt not ſurrendering, &c. 


aſſignees 


guilty of felony 107 


Bankrupt refuſing to anſwer in- 1 
Collector of taxes to be enabled 


terrogatories to be committed 
to priſon 120 


old one 


Policies of Inſurance, See Pie 
c Jicies,” 62 | 
Reſpondentia bond, e See © Re- 
* ſpondentia,*” 6. | 


George III. 


4. Geo. 3. c. 33% 


Members of parliament, who are 

traders are liable to commiſ- 
ſions of bankruptcy, unleſs, 
&c | V 


Suberſedeos. 


A writ of ſuperſedeas muſt iſſue | 
under the Great Seal, and each 
commiſſioner be ſerved with a 


. 3 154 
Upon what grounds it iſſues, and 
what are its effects ib. 


Petitioning creditor may agree to 


ſuperſede the commiſſion, but 
other creditors may renew it 
and revoke the ſuperſedeas 7b. 


A new commiſſion ſuperſedes an 


T. 
Tanner 
MAY be a bankrupt ; 14 
: Taxes. 


to prove a debt, muſt produce 
. | his 


B. 
* 


his ppoibtesent or deppta= 


rs ; Page 95 


ler. 


A maſter-raylor who buys Aal 
Kc. may be a bankrupt ; but a 


common working . can- 
09 e 8 14. 20 


Trades 


What kind of trade: . to 


make a man bankrupt. 8.9 
Merchandize by way of — 
ing, exchange, buying, 


ſelling, &c. makes a cuter | 


within the ſtatute. See Chaps 
man 13 
Drawing and re-drawing bills of 


1 N D p _— 


adventure, does not make : 4 
ttader Page 20 
Working carpenters not within 
the bankrupt lass 13. 
Nor ſutlers in the army, ib. 
Nin and ſelling land, or bank- 
ock, or other government ſe- 
cutities, will not make a trader 


. 


| V. 
Victualler 


MAY be a bankrupt 19 


exchange. See Bills of Z- 5 


change, 


All perſons capable of making 


binding contradts may be 


„ tees Bt” 
Infant or married woman not 
F 16. 20 


But ſee ſome exceptions 15.16 
If a feme-ſole trader commits an 
act of bankruptcy, and after- 


Wards marries, and lives with 


her huſband, ſhe cannot be 
made bankrupt- — 


If a man leave off trade, he may 
be made a bankrupt for debts 


incurred during the time =o 


was in buſineſs; but not for 
debts contraRedafter he ceaſed 
to be a trader ibs 


Having part of a ſhip will not 
make a man a trader, unleſs he 


freights it; nor even then if, 


&c. 20 
A ſhare in a barge or a ſtage⸗ ; 
coach, or even holding part of 


A 0M and cargo upon a * 


| Wiſe. | 


A ſettlement. 1 before mar- 
riage without a portion, or af 
ter marriage upon payment of 
a portion, is good againſt cre- 
ditors | 64 
A bond given as a marriage por- 
tion is a good conſideration if 
the marriage takes effect 16. 
If the wife of a bankrupt, pre- 
vious to her marriage, was en- 
titled co a cruſt eſtate, the 
aſlignees of the huſband are 
not entitled to the property 
without making a ſettlement 
upon the TOP” F 
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IN D E K. 


Iſa huſband; before he receives to the wife before co vertute 
his wife's fortune, becomes are aſſignable Page 88 
"bankrupt, the aſſignees ſhall If a bankrupt be ſeized in right 
not receive it 8 of his wife, the commiſſioners 
ſome proviſion for the wife may ſell during the coverture 

Page 82. 10 10 

The debts of the wife dum ſola are Wife of a bankrupt cannot be 
diſcharged by the bankruptcy examined againſt her huſband ; 

of the huſband, and debts due „ 
But. ſee p. 161 | 


